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4.3 
ERF 454, 21 ANDRIES PRETORIUS STREET, SANDBAAI: APPLICATION FOR REMOVAL 
OF RESTRICTIVE TITLE DEED CONDITIONS, DEPARTURE AND THE DETERMINATION 
OF AN ADMINISTRATIVE PENALTY: MESSRS PLAN ACTIVE ON BEHALF OF 
RF SANTANA 
 
454 HSB  
H van der Stoep (028) 313 8900 Hermanus Administration 
2 August 2021 

 
1. EXECUTIVE SUMMARY 

 
An application was received on 20 October 2020 from Messrs Plan Active on behalf 
of RF Santana applicable to Erf 454, Sandbaai for the following: 

 
❖ Removal, in terms of Section 16(2)(f) of the Overstrand Municipality Amendment 

By-Law on Land Use Planning, 2020 (By-Law), of restrictive title deed conditions 
C.(a), C.(c) and C.(d) as contained in Title Deed T55849/2018 to accommodate 
the existing second dwelling unit, as well as to be in line with the primary rights 
and development rules as contained in the relevant Zoning Scheme Regulations. 

 
The restrictive conditions read as follows: 

 
“C.(a) That the above erf or erven be used for residential purposes only. 

 
(c) That not more than one dwelling together with the necessary 

outbuildings and accessories be erected on any of the above erven be 
built upon. 

 
(d) That no building shall be erected on the above erf or erven within 4,72m 

of the boundary line between the said erf or erven and any street, road 
or avenue on which such erf or erven abuts; such space may be used 
as gardens but shall not be built upon.” 

 
❖ Departure in terms of Section 16(2)(b) of the By-Law for the following: 

 
o the relaxation of the rear building line from 2m to ±1m to accommodate the 

existing wendy type garden shed; 
o the relaxation of the rear building line from 2m to ±0,970m to accommodate 

a portion of the existing second dwelling unit; 
o the relaxation of the southern lateral building line from 2m to ±0,940m to 

accommodate a portion of the existing second dwelling unit; 
o the relaxation of the northern lateral building line from 2m to ±1,230m to 

accommodate a portion of the existing braai room; and 
o the relaxation of the northern lateral building line from 2m to ±1m to 

accommodate a portion of an existing pizza oven; and 
 

❖ Determination of an Administrative Penalty in terms of Section 16(2)(q) of the By-
Law for an illegal land use and structures that encroach the relevant building 
lines without the necessary municipal approvals. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
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the proposed Site Development Plan is attached as Annexure C.  Title Deed 
T55849/2018 is attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 454, Sandbaai is zoned for Residential Zone 1: Single Residential purposes and 
measures 832m².  The property is developed with a dwelling unit, an illegal second 
dwelling unit (previously staff quarters), garden shed, swimming pool and a pizza 
oven.  A braai room attached to the main dwelling and all the aforesaid structures 
encroach building lines. 

 
During August 2018 a similar application was submitted, but during a site inspection 
it was found that the particulars and information provided in the application was false 
and misleading.  The application was closed and the then landowner had to submit a 
new application.  The property however changed ownership during December 2018 
and the new landowner submitted the application under discussion. 

 
The purpose of the application is to legalize the irregularities and to determine an 
administrative penalty. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
Only the main points of motivation are summarised as follows (the detailed report is 
attached as Annexure C): 

 
❖ The property is situated in a predominantly residential area. 
❖ With the encroachment of the second dwelling unit a southern lateral building line 

of ±0,94m is still achieved. 
❖ The total lengths of the lateral building lines and the rear building line 

encroachments are ±8,89m and ±3,61m. 
❖ The second dwelling does not have any openings facing the southern lateral 

boundary and being a single storey does not have any impact on the privacy on 
adjoining properties.  It does not have a negative impact on the character of the 
area. 

❖ The braai room was illegally constructed and is situated ±1,23m from the 
northern lateral boundary.  It is also a single storey structure and therefore does 
not have a negative impact on the adjacent property.  The length of the braai 
room is ±6,016m and the portion that encroaches the building line is ±4,63m² in 
extent. 

❖ The pizza oven will encroach the building line by 1m and will not have any impact 
on the adjacent property. 

❖ The garden shed is a single storey structure and encroaches the rear building 
line with 1m.  The total length is 5m and the extent of the encroachment is ±5m. 

❖ The reason for having all the relevant restrictive title deed conditions removed is 
due to the high costs involved for applications to remove restrictive conditions 
and for this reason it was decided to have the restrictions removed that is more 
restrictive than the land use restrictions set out in the Zoning Scheme. 

❖ In terms of the Municipality’s By-Law and LUPA, when the Municipality considers 
the removal of a restrictive condition, the Municipality must consider the following: 
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The financial or other value of the rights in terms of the restrictive 
conditions enjoyed by a person or entity, irrespective of whether these 
rights are personal or vests in the person as the owner of a dominant 
tenement.  The removal of these restrictions will allow the property to be 
developed according to future plans and policies that will increase the market 
value of the area and attract investment opportunities as future owners will be 
able to develop according to the uses as set out in the Zoning Scheme. 

❖ The personal benefit which accrues to the holder of rights of the restrictive 
conditions.  The personal benefit accumulated to the owners of the township is 
insignificant regarding the conditions to be removed as none of the owners will 
gain anything personally.  The restrictions prevent the property from being 
developed to its full potential.  The proposal will have an impact on the built form 
in the area, but such changes have been supported in the area.  Surrounding 
property owners are still protected by the town planning legislation.  The removal 
will increase the market value of the property and the area that leads to social 
and economic benefits. 

❖ The personal benefit which will accrue to the person seeking the removal if 
it is removed.  The property owner will benefit from the removal as it will expand 
the development rights on the property and legalise the use of existing structures. 

❖ The social benefit of the restrictive conditions remaining in place.  It is 
doubtful if the retention of the conditions would have a significant social benefit.  
It will add another layer of enforcement by the Municipality in addition to the 
requirements of the Scheme Regulations. 

❖ The social benefit of the removal of the restrictive conditions.  It can be 
argued that the social benefit would be positive.  Densification should be 
encouraged in all areas.  Removing the conditions will enable the better usage of 
the property in terms of modern city development, prevent urban sprawl, align 
with policies for the more efficient use and densification of land, allow for 
additional resident and potential future amenities (guesthouses, etc.) within the 
area. 

❖ Whether the removal, suspension or amendment of the restrictive 
conditions will completely remove all the rights enjoyed by the beneficiary 
or only some of the rights.  It will not remove the rights completely since the 
Municipal By-Law provides a level of control in which the property is used and 
developed.  By denying the removal additional people will be denied from 
housing opportunities.  It will also deprive the owner from utilizing the property to 
its full potential.  The removal of the restrictions will be in the interest of the 
public.  The benefit of removing the conditions outweighs the benefits of keeping 
it in place. 

❖ The reason to have conditions D.(a) and D.(c) removed is mainly to give the 
owner the opportunity to use the property to its fullest potential in terms of the 
primary rights of the Zoning Scheme. 

❖ No new accesses are proposed. 
❖ No additional services are required. 
❖ The zoning status of the property will be retained. 
❖ The proposal is consistent with the planning principles of SPLUMA and LUPA. 

 
Motivation for Determination of an Administrative Penalty 

 
a) The nature, duration, gravity, and extent of the contravention 

 
The property was purchased during 2018 with the unauthorised building work 
already in place.  The current landowner intends to rectify the unauthorised 
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building work inherited by the previous landowner who did not fulfil its part of 
the agreement with the sale of the property to provide approved building plans 
for the structures.  The total extent of the unauthorised building works is 
±20,25m².  After the previous landowner failed to rectify the defaults the 
current owner took it upon himself to rectify the situation and is willing to give 
his full co-operation to the Municipality to rectify the situation.  The position of 
the structures is unobtrusive in nature and do not impact negatively on 
surrounding properties since no complaints were received from surrounding 
properties over the years. 

 
b) The conduct of the person involved in the contravention 

 
The previous owner constructed the structures without any approvals.  When 
the property was purchased by the current owner during 2018 there was an 
agreement that the previous owner would provide approved building plans.   

 
c) Whether the unlawful conduct was stopped 

 
The current owner is in the process to rectify the contraventions. 

 
d) A report by a qualified surveyor in matters of unauthorised 

building/construction 
 

If the Municipality finds it necessary that a penalty be enforced for 
unauthorised works done by the previous owner, a report will be submitted for 
the unauthorised works.  The current owner has already spent a considerable 
amount to rectify the inherited situation and does not want to spend 
unnecessary capital. 

 
e) Whether a person involved in the contravention has previously contravened 

the By-Law or previous planning law 
 

The current landowner has never contravened any planning law. 
 

5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published 
Closing date for 

comments 

Local newspaper Yes 27 January 2021 5 March 2021 

Gazette Yes 29 January 2021 5 March 2021 

Notices Yes 27 January 2021 5 March 2021 

Ward councillor Yes 27 January 2021 5 March 2021 

Total comments NONE 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 
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Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments 

Building Department 27/01/2021 

Building Control has no objection.  The 
building plan application must comply with 
all applicable legislation.  The shed must 
comply with safety distances i.t.o. Part T. 

Fire Department 26/01/2021 

No objection subject to compliance with 
the provisions of SANS 10400-A 2016, 
SANS-T 2020 and the By-Law Relating to 
Community Fire Safety. 

Engineering Services 04/02/2021 Attached as Annexure E. 

Telkom 02/02/2021 Attached as Annexure F. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
One (1) objection was received from the owners of Erf 456, Sandbaai diagonally 
behind the application property.  The owners complained about the smoke from the 
flue of the “proposed” pizza oven blowing into their bedroom.  After discussions with 
the landowner the flue was raised that subsequently lead thereto that the objectors 
formally withdrew their objection. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
N/A 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
As above. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 
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Spatial Justice 
The application will not perpetuate spatial injustices. 

 
Spatial sustainability 
The application is located within the urban edge and thus will not lead to urban 
sprawl.  No natural habitat is impacted upon and it will have no negative 
influence on the environment. 

 
Efficiency 
The application will optimize the use of the property in terms of municipal 
services and infrastructure. 

 
Spatial resilience 
The structures on the property will ensure that the existing resource (land) is 
used to its maximum in an affordable manner and in line with the Overstrand 
Municipality’s forward planning documents. 

 
Good administration 
The application follows the required planning procedures and a good public 
participation process has been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable Policies 
 

Inconsistent with the Zoning Scheme, but consistent with the Spatial 
Development Framework. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
The application for removal of restrictions must also be considered in terms of 
the Western Cape Government: Provincial Support Document: Restrictive 
Conditions. 

 
10.6 Impact on Municipal engineering services 

 
The existing services are available and have been viewed positively by the 
Engineering Department. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Spatial documents. 
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11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 
 

The financial or other value of the rights 
 

The Title Deed stipulates that the property may only be utilised for residential 
purposes and has a more restrictive street building line than the Zoning Scheme 
and does not allow for second dwelling units.  The removal of the condition relating 
to one (1) dwelling only will have a beneficial financial impact for the landowner 
since it will be able to either rent out the second dwelling on a long-term basis.  The 
value of the property will also increase since the landowner will obtain additional 
land use rights. 

 
The personal benefits which will accrue to the holder of rights and/or to the person 
seeking the removal 

 
The original holder of rights became null and void when the Municipality took over 
its functions.  The Municipality will have no personal benefit with the removal of the 
restrictions. 

 
The social benefit of the restrictive condition remaining in place, and/or being 
removed/amended 

 
Whether the restrictive conditions are removed from the Title Deed or not, it will 
have no social benefits. 

 
Will the removal, suspension or amendment completely remove all rights enjoyed by 
the beneficiary or only some of those rights? 

 
It will only result in the landowner gaining an additional land use right and the 
Zoning Scheme parameters. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The property is burdened with land use restrictions in the Title Deed and the owner 
intends to have these restrictive conditions removed to accommodate an existing 
illegal one (1) bedroom second dwelling unit on the property, as well as to be in line 
with the applicable primary rights and development parameters, and more 
specifically the street building line as set out in the Zoning Scheme.  These primary 
rights and parameters are more lenient than the restrictions in the Title Deed of the 
property. 

 
The Building Control Department indicated that there is only one (1) building plan on 
record that indicates the structure as an existing garage that has been converted 
into a “maid’s room”.  At some stage a kitchen was fitted in the quarters resulting 
that the structure qualifies as a second dwelling unit.  The removal of the relevant 
restrictive condition C.(c) will not be detrimental to the medium density character of 
the immediate area or impact on the rights of surrounding property owners.  This 
would further be in line with the Density Policies and would also be in line with the 
Residential Zoning I: Single Residential zoning status of the property.  Although the 
structure encroaches the lateral building line, it should be noted that the structure 
has been used for habitable purposes for a mentionable time already without any 
complaints on record.  Refer to the aerial attached as Annexure G. 
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Further, the structure is single storey, situated close to the south-western (rear) 
corner of the property, is mostly concealed from abutting properties by trees and 
brushes, and there are no openings in the wall of the structure that fronts the lateral 
boundary.  It is therefore the opinion that the encroachment of the rear- and lateral 
building lines does not impact on the rights of adjacent property owners and that the 
removal of condition C.(c) and the encroachments can be supported. 

 
The applicant’s main points of motivation for the removal of restrictive conditions 
C.(a) and C.(d) are as follows: 

 

• the removal of all relevant restrictive title deed conditions is due to the high 
costs involved for applications; 

• the restrictions prevent the property from being developed to its full potential; 

• the removal will allow the property to be developed according to future plans 
and policies that will increase the market value of the area and attract 
investment opportunities as future owners will be able to develop according to 
the uses as set out in the Zoning Scheme; 

• by denying the removal additional people will be denied from housing 
opportunities; 

• it will deprive the owner from utilizing the property to its full potential; 

• the removal of the restrictions will be in the interest of the public; and 

• the benefit of removing the conditions outweighs the benefits of keeping it in 
place. 

 
Although the above is noted, it is also important to note that the Western Cape 
Government Support Document: Restrictive Conditions states that the rights of 
other beneficiaries of restrictive conditions should be carefully assessed and 
considered.  Although the latter may not necessarily be applicable to this 
application, one cannot just ignore the lack of clear land use and development 
proposals by the applicant for the removal of these conditions thus making it 
impossible to evaluate the removal of these restrictions from a town planning 
perspective.  The removal of these conditions should therefore not be supported. 

 
Refer to aerial photo (attached as Annexure G).  The garden shed is situated 
approximately in the middle of the rear side of the property over the rear building 
line.  It is a non-habitable structure and is concealed from Erf 453 by trees and 
brushes.  It is further concealed from Erf 451 by the second dwelling unit, as well as 
trees and brushes.  It is also not visible from the street since it is concealed by the 
main dwelling unit on the property.  It is the opinion that it does not impact on the 
rights of any adjoining property owners and the encroachment can therefore be 
supported.  It may however only be used as a garden shed. 

 
It is the opinion that the braai room that encroaches the 2m northern lateral building 
line with ±770mm has a low impact on the affected property owner of the adjacent 
Erf 455.  See attached aerial photo (attached as Annexure G).  The dwelling on Erf 
455 is situated ±11m from the braai room.  The braai room is single storey and only 
a section thereof is visible from the adjacent Erf 455 due to the existing boundary 
wall.  The latter property owner did not object to the encroachment.  The braai room 
further does not impact on the streetscape of the property since it is completely 
concealed from the street by trees and brushes.  The opening (sliding door) fronting 
the boundary is also more than 1m from the boundary which is in line with planning 
legislation.  The encroachment of the northern lateral building line can therefore be 
supported. 
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At the time when the application was submitted the uncovered pizza oven was not 
affixed yet (it is a precast pizza oven).  It has in the meantime been affixed as per 
the layout plans submitted with the application.  The initial objection was not only 
based on the smoke nuisance of the pizza oven, but the fact that it was affixed after 
the submission of the application.  Nonetheless, the encroachment of the building 
line is not regarded significant enough to refuse the building line encroachment.  
The pizza oven is affixed on a concrete slab with a seater and counter that is less 
than 1m from the natural ground level.  The total extent of the encroachment is less 
than 1m² and it is uncovered.  The precast oven is neatly finished off and the flue 
was raised to prevent the unnecessary accumulation of smoke on surrounding 
properties.  The encroachment can be supported. 

 
Determination of an Administrative Penalty 

 
It is very important to note that during August 2018 the previous owners submitted 
a similar application to condone the second dwelling unit and the illegal structures 
over the building lines.  However, during a site inspection it was found that the 
particulars and information provided in the application was false and misleading.  
The application was closed and the then landowner had to submit a new 
application.  The property however changed ownership during December 2018 and 
the new landowner submitted the application under discussion that is similar to the 
previous application.  Except for the pizza oven that was affixed by the landowner 
after the application was submitted, the information in the application is factual.  
The pizza oven encroaches the lateral building line with less than a 1m² and it is 
thus the opinion that since it does not impact on adjacent property owners the 
landowner can be exempted of an administrative penalty.  Due to the facts on 
record, it is evident that it is not the current landowner who is responsible for the 
irregularities on the property and the landowner can be exempted of an 
administrative penalty for the illegal structures and land use as set out in the 
application.  The motivation of the applicant for the exemption of an administrative 
penalty is therefore supported. 

 
Building plans however needs to be submitted to the Building Department for 
approval. 

 
In view of the above, it is the opinion that the application under consideration for the 
removal of a restrictive title deed condition, the departures and the exemption of an 
administrative penalty holds sufficient merit not to be deemed undesirable from a 
town planning perspective. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(f) of the Overstrand 

Municipality Amendment By-Law on Municipal Land Use Planning, 2020 
(By-Law) for the removal of the restrictive title deed condition C.(c) as 
contained in Title Deed No. T55849/2018 applicable to Erf 454, Sandbaai 
to accommodate a second dwelling unit on the property, be approved in 
terms of the provisions of Section 61 of the By-Law; 
 

2. that the application in terms of Section 16.(2)(f) of the By-Law for the 
removal of conditions C.(a) and C.(d) as contained in Title Deed No. 
T55849/2018 applicable to Erf 454, Sandbaai, not be approved in terms 
of the provisions of Section 61 of the By-Law; 
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3. that the application in terms of Section 16(2)(b) of the By-Law for 

departure for the: 
 

➢ relaxation of the rear building line from 2m to ±1m to accommodate 
the existing wendy type garden shed; 

➢ relaxation of the rear building line from 2m to ±0,970m to 
accommodate a portion of the existing second dwelling unit; 

➢ relaxation of the southern lateral building line from 2m to ±0,940m 
to accommodate a portion of the existing second dwelling unit; 

➢ relaxation of the northern lateral building line from 2m to ±1,230m 
to accommodate a portion of the existing braai room; and 

➢ the relaxation of the northern lateral building line from 2m to ±1m to 
accommodate a portion of an existing pizza oven; 

 
be approved in terms of the provisions of Section 61 of the By-Law; 

  
4. that the applicant be exempted of an administrative penalty in terms of 

Section 90(4) of the By-Law for the above illegal building line 
encroachments as set out above that calculates ±21.25m², as well as the 
illegal usage of the structure as a second dwelling unit. 

  
5. that the above approvals in 1., 3. and 4. be subject to the following 

conditions: 
  
 (a) that the encroachments be restricted to the dimensions as indicated 

on layout plans No. SAN-01-01 (plan 1 to 4) dated 22 June 2020 that 
was submitted with the application; 

   
 (b) that building plans be submitted to the Building Department for 

approval and that all conditions of the Building- and the Fire 
Department at that stage, be complied with; 

   
 (c) that the conditions of Engineering Services and Telkom, 

(respectively attached as Annexures E and F), be complied with; 
   
 (d) that this approval does not absolve the landowners from compliance 

with any other relevant legislation, and 
   
 (e) that all other applicable development parameters as prescribed in 

the relevant Zoning Scheme be complied with. 
   
6. that the applicant be notified of its appeal right in terms of Section 78 of the 

Overstrand Municipality Amendment By-Law on Land Use Planning, 2020 
with regard to the decision in 1. above and the conditions in 3. above. 

 
14. REASONS FOR RECOMMENDATION 

 
Reasons for the approvals in 1. and 3. above 

 
❖ The application has followed due procedure. 
❖ No objections were received from the public. 
❖ It is in line with policy documents. 
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❖ The second dwelling unit will be beneficial for optimization of the erf. 
❖ Is not regarded as being undesirable from a town planning point of view. 

 
Reasons for the non-approval in 2. above 

 
❖ The lack of clear land use and development proposals by the applicant for the 

removal of these conditions, thus making it impossible to evaluate the removal 
of these restrictions from a town planning perspective. 

 
Reasons for the decision in 4. above 

 
❖ Due to the facts on record, it is evident that it is not the current landowner who 

is responsible for the irregularities on the property. 
❖ The motivation of the applicant for the exemption of an administrative penalty is 

supported. 
 

15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Layout Plans 
Annexure D: Title Deed T55849/2018 
Annexure E: Services Report 
Annexure F: Comment: Telkom 
Annexure G: Extract from Overstrand GIS 

 
 

SIGNATURES 
 

REGISTERED PLANNER: 

Name:   S VAN DER MERWE 

SACPLAN Reg No:  A/1850/2014 

Signature:  ___________________ 

Date:   ___________________ 
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