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4.2 
ERF 936, 4 GRYSBOK CRESCENT, SANDBAAI, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS, 
SUBDIVISION AND REGISTRATION OF A SERVICES SERVITUDE: MESSRS WRAP ON 
BEHALF OF J BIERMAN 
 
936 HSB (4169) 
H van der Stoep (028) 313 8900 Hermanus Administration 
14 June 2019 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 7 September 2018 (revised on 3 October 2018) 
from Messrs WRAP on behalf J Bierman applicable to Erf 936, Sandbaai for the 
following: 

 
 Application in terms of Section 16(2)(f) of the Overstrand Municipality By-Law 

on Municipal Land Use Planning, 2015 for the removal of restrictive Title Deed 
conditions C.(a), (b), (c), and (d) as contained in Title Deed T17336/2018 
applicable to the above erf in order to subdivide the property into two (2) 
portions, as well as to be in line with the primary rights and development rules 
as contained in the Overstrand Zoning Scheme Regulations. 

 
The restrictive conditions as contained in Title Deed T17336/2018 to be 
removed, reads as follows: 

 
“C. (a) That the above erf or erven be used for residential purposes only. 

(b) That the above erf or erven be not subdivided. 
(c) That no more than one dwelling, together with the necessary 

outbuildings and accessories be erected on any of the above erven and 
that not more than one-half the area of any one of the above erven be 
built upon. 

(d) That no building shall be erected on the above erf or erven within 4,72 
metres of any boundary line between the said erf or erven and any 
street, road or avenue on which such erf or erven abuts; such space 
may be used as gardens but shall not be built upon.” 

 
 Application in terms of Section 16(2)(f) of the Overstrand Municipality By-Law 

on Municipal Land Use Planning, 2015 for the subdivision of the property into 
two (2) portions, namely Portion A (±591m² in extent) and a Remainder 
(±592m² in extent). 

 
A Locality Plan of the property concerned is attached as Annexure A.  The proposed 
Subdivisional Plan is attached as Annexure B, while the Motivation Report from the 
applicant in support of the proposal is attached as Annexure C.  The Title Deed is 
attached as Annexure E. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 
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3. BACKGROUND / SITE HISTORY 
 

The erf is zoned Residential Zone 1: Single Residential, measures 1183m².  The 
property is undeveloped and situated in Grysbok Crescent, Sandbaai behind the 
Sandbaai Supperete.  The property is a corner erf and is a new portion of the 
subdivision of Erf 1438, Sandbaai. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
Only the main points of motivation are summarised as follows (the detailed report is 
attached as Annexure C): 

 
 The approval and implementation of the proposal is in harmony with the 

prevailing urban form and fabric in Sandbaai. 
 The restrictive title deed conditions remaining in place do not have any benefit for 

the owner or society.  It will have a social benefit since additional employment 
opportunities during the construction phase will be created and it will also 
increase the housing opportunities in Sandbaai. 

 The zoning of the two (2) erven will not be altered. 
 Dwellings to be constructed on the two (2) erven will connect to the electricity, 

water and sewage networks. 
 Portion A is to gain access from Grysbok Crescent and the Remainder via a 4m 

right of way servitude over Portion A. 
 The approval and implementation of the proposal will lead to greater surveillance 

in the street and contribute to a safer environment. 
 No noxious land uses will be permitted on the erven. 
 The implementation of the proposal will change the derelict site to become 

visually appealing to the neighbours. 
 The approval will achieve the protection of the existing and valued sense of 

place, improve accessibility at all scales and be in harmony with the mixed land 
use environment in Sandbaai. 

 The approval will retain the unique character of Hermanus, whilst balancing the 
need for urban growth, strictly retain urban growth within the urban edge and 
align with the land use designation of the spatial plan. 

 The approval will enhance the built environment and promote optimal land use 
planning and efficient use of services. 

 The proposal is consistent with the planning principles. 
 

5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published 
Closing date for 

comments 

Local newspaper Yes 21/11/2018 18/01/2019 

Gazette Yes 23/11/2018 18/01/2019 

Notices Yes 19/11/2018 18/01/2019 

Ward councillor Yes 19/11/2018 21/12/2018 

Total comments ONE (1) 
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Total letters of support NONE 

Was public participation undertaken in accordance with Section 47 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments Recommendation  

Local Heritage 27/11/2018 No objection. Positive 

Building Control 27/11/2018 No comment. Positive 

Engineering 
Services 

28/01/2019 Attached as Annexure G. Positive 

Fire Department 21/12/2018 

All structural develop-
ment must be in 
compliance with the 
requirements of National 
Fire Protection Regu-
lations SANS10400 T : 
2011. 

Positive 

Telkom 18/01/2019 Attached as Annexure H. Positive 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
WJ Beukes (Erf 937, Sandbaai) 

 
Mr Beukes individually objects to the various title deed conditions to be removed as 
applied for. 

 
Point of objection 

 
1.”C.(a) That the erf be used for residential purposes only.” 

 
 all properties in the circle are residential; 
 any business will increase traffic flow; 
 parking for clients, etc. will be problematic; 
 unresolved issues regarding adjacent business makes objector’s property less 

desirable and allowing other business will surround objector’s property with 
businesses; 

 approval will allow for a crèche, school, guesthouse, etc. to open up next door 
and as already seen Council cannot do much about disturbances; 

 no indication of what type of business is intended – no protection against what 
can happen next door; 
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 instead of one (1) abutting residential property, the same erf will be now have two 

(2) properties with business rights that means objector will have four (4) 
businesses operating from the same erf that was meant for one (1) residential 
home; 

 servitude along objector’s erf means more of a security risk due to larger amount 
of people/traffic – it will be an invasion of privacy as delivery vehicles and 4x4’s 
can look over wall where they pass objector’s swimming pool and rooms; 

 do not change zoning from residential to business as it will impact negatively on 
neighbouring properties; 

 CBD already struggling and most of Main Road’s properties becoming 
businesses, it is not necessary to change the zoning – the need for housing will 
be more beneficial if property remain residential; 

 if to remain residential only then no reason to remove this condition. 
 

Applicant’s response 
 

 removal of the condition does not absolve landowner from complying with the 
residential zoning status and the residential character around the circle will not be 
altered; 

 erf is not to be used for commercial purposes – it will only be subdivided and 
used for residential purposes; 

 compliance with on-site parking to be done in accordance with the Zoning 
Scheme that will prevent parking on the sidewalk; 

 the application is not for a commercial enterprise – no reference for business is 
made in the motivation or application; 

 concerns by objector to existing businesses must not reflect on the desirability of 
the application; 

 servitude only to be used by future owners of the Remainder for primary dwelling 
and second dwelling unit – maximum of three (3) cars will not disturb the peace 
and comfort of the objector and since the boundary wall of the objector is very 
high it will not be possible for drivers to peek into objector’s property; 

 objector highlights need for additional housing in Sandbaai – motivation report 
highlights intention to unlock additional housing in Sandbaai; 

 removal of the condition does not absolve applicant from compliance with the 
applicable primary rights of single residential; 

 
Town Planner’s response 

 
The basis of all the points made against the removal of the above condition is based 
on an assumption that the subdivided properties are to be rezoned for business 
purposes and all the resulting negative aspects that will be caused as a consequence 
thereof.  The application does not involve the rezoning of the property, however the 
primary land uses on residential does have a commercial component such as home 
occupation etc. The objector indicated that the applicant intends to make use of the 
second dwelling option and that the erf will remain residential. It is therefore not 
necessary to remove the condition. 

 
Point of objection 

 
2.”C.(b) That the above erf or erven be not subdivided” 

 
 if erf is split into two (2) portions nothing will stop the properties being sold off 

with business rights and without restrictions; 
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 concern that nothing is preventing the abutting crèche to become larger or 

something of similar nature that will generate noise and renders objector’s 
property totally undesirable; 

 the servitude will have a negative impact on objector’s privacy, security traffic and 
noise – impact will be twice as much as having a single erf next door; 

 parking area will lead to car lights disturbing objector at night, car doors 
slamming, radios, hooting, etc. with objector’s bedrooms in this area; 

 objector already gets disturbed by Superette’s parking lot noise and there is 
another parking lot behind objector’s house for the large scale crèche and his 
rooms will be surrounded by parking lots; 

 up to eight (8) cars can be expected on property plus visitors if it remains 
residential, whilst provision is only made for six (6) cars that is a large amount of 
traffic running pass objector’s wall and can be worse if it becomes business; 

 the layout will isolate one (1) erf from the road especially if it has a gate that can 
prevent emergency service vehicles from accessing leading to a higher fire risk to 
all surrounding properties – already a high risk due to the wooden structures on 
abutting crèche site and the bin/gas storage area of the Superette that abuts 
subject property; 

 if entrance to property is not gated, objector’s property becomes a corner stand 
on a circle leaving his boundary unprotected; 

 the roads interlinking with Grysbok Crescent is problematic due to a layout 
problem – the Crescent is a one-way that forces traffic around the circle in one 
direction and extra traffic will affect all residents in the Crescent and stress 
already problematic areas; 

 it is not in the best interest of the community to subdivide the property as 
overpopulating an area has its own complications; 

 Municipality does not necessarily get much more rates and taxes as implied as 
these costs are calculated on size of property and not amount of properties. 

 
Applicant’s response 

 
 properties not allowed to be sold as commercial properties as the zoning does 

not permit it; 
 concerns relating to noise that emanates from the crèche are not related to the 

application – the public participation process is not an appropriate platform to 
complain about noise from the crèche; 

 the worst noise will be the sound of a car passing which is not loud and lasts for a 
few seconds until the owner stops on the Remainder that will in no way disturb 
the peace and comfort of the objector; 

 noise levels generated from a place of instruction and a commercial enterprise 
are of higher intensity compared to that generated by dwellings, thus not 
comparable; 

 emergency vehicles can access Portion A from the street and the Remainder via 
the 4m wide servitude or stop along the street and walk a few meters to the 
Remainder – it will thus not be an impediment to emergency vehicles; 

 entrance to the property will be gated; 
 six (6) cars that the property will attract cannot possibly result in an unbearable 

traffic problem in the Crescent as cars in the Crescent are never bumper to 
bumper as in the CBD during peak hours – the projected problems are thus 
nullified; 

 Erf 1746 is a business site with a crèche and the site specific circumstances of 
Erf 1746 is therefore incomparable with the subject property; 

 the proposed erf sizes are in harmony with the prevailing erf sizes of Sandbaai; 
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 rates and taxes are also calculated on the value of the dwelling to be constructed 

on the vacant erven that means that the value of the properties will increase and 
so will the rates and taxes; 

 
Town Planner’s response 

 
The majority of the points raised in this point of objection are based on pure 
speculation that is not substantiated in any way and further has no bearing on the 
merit of the application.  It is again stated that it seems that the objector is under the 
impression that application is made to obtain business rights for the proposed two (2) 
erven.  It is in any event felt that certain points can be responded on as follows; 

 
It is a well-known fact that objector has personal issues regarding the crèche for 
years already and the objection can thus most arguably be regarded as a “Not in my 
back yard” example.  Objector was also well aware that when he purchased his 
property that it abuts a business premises. 

 
In terms of the Zoning Scheme a developed property must have at least two (2) 
parking bays.  The objector’s reference to eight (8) cars therefore does not make any 
sense. 

 
No erf will be isolated from the road since a right of way will be created for the 
Remainder and the proposed Portion A will have direct access from the street.  
Should the application be approved a condition can be imposed that the Remainder 
must at all times have free access to and from the road. 

 
Point of objection 

 
3.”C.(c) That not more than one dwelling with the necessary outbuildings and 

accessories be erected on any one of the above erven and that not 
more than one half the area of anyone of the above erven be built 
upon.” 

 
 the removal will allow for more than 50% of each property to be built upon and 

not restricted to one (1) dwelling means as many as they wish can be built not 
only the two (2) implied leaving objector living next to an over populated area 
such as a townhouse complex, school, B&B Guesthouse, etc.; 

 the restrictions were put in place for reasons such as safety, security, over 
population and to encourage good neighbourliness – if allowed it should be 
allowed for all. 

 
Applicant’s comment 

 
The various points of the applicant’s response on the above points of objection are 
summarized as follows: 

 
 the motivation report highlights that the removal of the condition will not absolve 

the 50% coverage and the 50% coverage in terms of the Zoning Scheme will still 
be applicable; 

 safety, security and over population concerns will not be undermined with the 
approval of the proposal. 
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Town Planner’s response 
 

Whether the condition is removed or not, the Zoning Scheme still regulates the 
development of the property that only allows for 50% coverage – no application is 
made to exceed the allowable coverage once the erf is subdivided.  Various similar 
applications have been approved by the Municipality in the past already. 

 
In terms of the primary rights applicable to single residential properties as set out in 
the Zoning Scheme, only two (2) dwellings are allowed per erf of which the second 
dwelling unit is restricted in size.  The assumption that no limitation on the amount of 
dwellings to be constructed once the condition is removed, is outright speculation and 
unsubstantiated by the objector. 

 
Point of objection 

 
4.”C.(d) That no building shall be erected on the above erf or erven within 4,72 

meters of any boundary line between the said erf or erven and any 
street, road or avenue on which such erf or erven abuts: such space 
may be used for gardens, but shall not be built upon.” 

 
 if found impossible to construct a building with an acceptable shape within the 

building restrictions once subdivided, it renders the land inappropriate for its 
intended use; 

 fire risk will be even greater if the boundary restrictions are removed; 
 objector knows of people that had the boundaries relaxed who filled the 

properties from boundary to boundary with buildings – there is nothing in place 
then to prevent it. 

 
Applicant’s response 

 
 the shape of the erven is perfect for its future uses; 
 no fire risk as building plans must comply with Fire Department’s requirements; 
 the Zoning Scheme parameters will prevent the property from being built from 

boundary to boundary. 
 

Planner’s response 
 

The applicant’s response is concurred with. 
 

Point of objection 
 

“Once restrictions have been removed, they cannot be reinstated!” 
 

 application shows no design or layout of buildings that the Municipality can hold 
the applicant to; 

 Municipality cannot prevent the properties from being sold before its developed, 
but with the conditions removed the new owners will have free range to do 
whatever they wish – this has happened many times before; 

 Council is requested to reject proposal and keep property as it was intended – 
complications and negative issues far outweigh the positive; 
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 more than ten (10) years of struggling involving the home owners of the 

Crescent, the Municipality and those responsible for Erf 1746 regarding a 
business that was operated illegally, yet Municipality has still not been able to 
stop this daily disturbance – it would be grossly unfair to objector and his 
neighbours to allow something like this to happen on an abutting erf; 

 Municipality must take serious consideration and that someone represents 
objector’s property for a change as this will negatively affect the desirability and 
value of not only his property, but the neighbours’ properties too. 

 
Applicant’s response 

 
 any construction may only occur within zoning rights, the same rights the objector 

enjoys; 
 the land use activities on Erf 1746 are not related to the application submitted; 
 objector’s property value will not decrease. 

 
Town Planner’s response 

 
The applicant’s response is concurred with.  In addition it must be noted that the 
statement regarding depreciation of the objector’s property and surrounding 
properties are not substantiated.  The objector can also not comment on behalf of 
surrounding property owners without their consent. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
As above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
As above. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
The application will not perpetuate spatial injustices. 

 
Spatial sustainability 
The application is located within the urban edge and thus will not lead to urban 
sprawl.  No natural habitat is impacted upon and it will have no negative 
influence on the environment. 
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Efficiency 
The application will optimize the use of property in terms of municipal services 
and infrastructure. 

 
Spatial resilience 
The application will ensure that the existing resource (land) is used to its 
maximum in an affordable manner and in line with the Overstrand Municipality’s 
forward planning documents. 

 
Good administration 
The application follows the required planning procedures and a good public 
participation process has been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable Policies 
 

Consistent with the Zoning Scheme and Spatial Development Framework. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal engineering services 
 

The existing services are available and have been viewed positively by the 
Engineering Services Department. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Spatial documents. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights 

 
The removal of the relevant conditions will ensure that the property can be 
subdivided and that less restrictive street building lines shall apply that will enlarge 
the developable area of the subdivided portions that will increase the property 
values if developed to its full potential resulting in a beneficial financial impact for the 
landowners. 
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The personal benefits which will accrue to the holder of rights and/or to the 
person seeking the removal 

 
The original holder of rights was the township developer whose rights became null 
and void when the Municipality, the successor in title, took over its functions. The 
personal benefit is financial due to the creation of an additional erf that can be sold. 

 
The social benefit of the restrictive condition remaining in place, and/or being 
removed/amended 

 
Whether the restrictive conditions remain intact or being removed from the Title 
Deed, it will have social benefit in terms of developing a vacant erf that may be 
prone to misuse to the detriment of the adjacent properties. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights 

 
No, it will only result in the subdivision of the property into two (2) residential erven 
and that the subdivided erven will enjoy the same rights parameter as prescribed in 
the Zoning Scheme resulting in the increase in value of the erven. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
Removal of Restrictive Title Deed Conditions 

 
The owner of the subject property wishes to have the relevant restriction removed 
from the Title Deed in order to subdivide the property into two portions and to be in 
line with the less restrictive development parameters, as well as to obtain the 
primary rights as set out in the Overstrand Municipality Zoning Scheme.  Various 
property owners in the township already had their respective Title Deeds altered by 
means of relaxations or removals of the specific restrictive development clauses.  
The removal of the restrictive conditions will thus enable the owner to utilise the 
subdivided property more efficiently if approved. 

 
The subdivided portions will contribute to stimulate the need for urban growth within 
the urban edge which is consistent with the Municipality’s forward planning 
strategies.  The sizes of the subdivided portions will also be within the norm of 
similar approvals by the Municipality in the past. 

 
At first the Engineering Department was not in favour with the width of a proposed 
4m wide right of way servitude over the proposed Portion A in favour of the 
Remainder.  After discussions between the applicant and Engineering Department 
the width of the access servitude was widened to 5m and additional 2m wide 
services servitude had to be registered along the northern boundary of the proposed 
Portion A in favour of the Remainder to allow services to be connected to the bulk 
services in the street.  (Both servitudes are exempted from municipal approval in 
terms of Section 26 of the By-Law.)  A condition should however be imposed that 
Portion A must at all times allow the Remainder to have free access to and from the 
road over the access servitude.  Taking the combined size of the servitudes into 
account as well as the fact that with the removal of condition C.(d) that restricts the 
street building line to 4,72m, ample space will exist on Portion A for the construction 
of a dwelling unit with an attached garage. 
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It is the opinion that the objector misunderstands the essence of the application, 
being the creation of one (1) additional residential erf.  The majority of the points of 
objection are unfounded and has not bearing to the application at all and the 
objection can thus not be supported. 

 
In view of the above it is the opinion that the removal of the restrictive title deed 
conditions and subsequent subdivision of the property will not detract from the 
amenity and character of the area or impact on the vested rights of property owners 
in the immediate vicinity thereof.  It is thus not regarded as being undesirable from a 
town planning perspective. 

 
13. RECOMMENDATION 

 
1. that the objection be noted; 
  
2. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

By-Law on Municipal Land Use Planning, 2015 (By-Law) for the removal of 
restrictive Title Deed conditions C.(a) to (d) as contained in Title Deed 
T17336/2018 applicable to Erf 936, Sandbaai, be approved in terms of the 
provisions of Section 61 of the By-Law; 

  
3. that the application in terms of Section 16(2)(f) of the By-Law for the 

subdivision of Erf 936, Sandbaai into two (2) portions, namely Portion A 
(±591m² in extent) and a Remainder (±592m² in extent), be approved in terms 
of the provisions of Section 61 of the By-Law; 

  
4. that the above approvals be subject to the following conditions: 
  
 (a) that Portion A must at all times allow the Remainder to have free access 

to and from the road over the access servitude; 
   
 (b) that all the conditions in the Engineering Services Report (attached as 

Annexure G), and Telkom (attached as Annexure H), be complied with; 
   
 (c) that the approvals do not absolve the applicant from compliance with any 

other relevant legislation, and 
   
 (d) that all development parameters as prescribed in the relevant Zoning 

Scheme must be complied with on both land units. 
   
5. that the objector and applicant be notified of its appeal rights in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2015 
with regard to the above decisions. 

 
14. REASONS FOR RECOMMENDATION 

 
 The application has followed due procedure. 
 None of the internal departments have any objection. 
 From the objection received it is clear that the objector misconstrues the 

essence of the application leading to the majority of the points of objection 
being unfounded and not having bearing to the application at all. 

 It is in line with policy documents. 
 Is not regarded as being undesirable from a town planning point of view. 
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15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Subdivisional Plan 
Annexure C: Motivation Report 
Annexure D: Objection 
Annexure E: Comment of Objection 
Annexure F: Title Deed T17336/2018 
Annexure G: Engineering Services Report 
Annexure H: Telkom 

 
SIGNATURES 

 
REGISTERED PLANNER: 

Name :   H VAN DER STOEP 

SACPLAN Reg No:  A/1708/2013 

Signature :  ___________________ 

Date:   ___________________ 
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