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1. OPENING 
 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 1 March 2019 
 
3.2 Minutes of a Municipal Planning Tribunal Meeting held on 28 March 

2019 
 
 
4. ITEMS FOR CONSIDERATION 
 
4.1 PORTION 47 OF 559, HANGKLIP, OVERSTRAND MUNICIPAL AREA: 

PROPOSED REMOVAL OF RESTRICTIVE CONDITIONS: MESSRS PLAN 
ACTIVE TOWN AND REGIONAL PLANNERS ON BEHALF OF MR J DE 
JAGER ON BEHALF OF THE TRIO DATA SECURITY SERVICES BK 

 
Report attached 

 
 
4.2 ERF 340, 10 PERSPICUA ROAD, ROOIELS: PROPOSED REMOVAL OF 

RESTRICTIVE CONDITIONS AND CONSENT USE: MESSRS PLAN 
ACTIVE ON BEHALF OF CP HOWARD & RJC TERLIEN 

 
Report attached 
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4.1 
PORTION 47 OF 559, HANGKLIP, OVERSTRAND MUNICIPAL AREA: PROPOSED 
REMOVAL OF RESTRICTIVE CONDITIONS: MESSRS PLAN ACTIVE TOWN AND 
REGIONAL PLANNERS ON BEHALF OF MR J DE JAGER ON BEHALF OF THE TRIO 
DATA SECURITY SERVICES BK 
 
KHANG 47/559 (4060) 
H van der Stoep (028) 313 8900 Hermanus Administration 
14 March 2019 

 
1. EXECUTIVE SUMMARY 

 
An application was received on 26 June 2018 from Messrs Plan Active Town and 
Regional Planners on behalf of Mr J de Jager on behalf of the Trio Data Security 
Services BK on Portion 47 of the farm Hangklip No. 559 for the following: 

 
 Removal of restrictive title conditions with reference to Clauses D.(b), D.(d), 

D.(e), D.(i), D.(n), D.(o), D.(r), E.(i), E.(ii) and E.(iii) of Title Deed T3920/2017 
applicable to Portion 47of the Farm Hangklip No. 559, in terms of Section 16(2)(f) 
of the Overstrand Municipality By-Law on Municipal Land Use Planning, 2015. 

 
The restrictive conditions contained in Title Deed T3920/2017 to be removed read as 
follows: 

 
“Clause D. : 

 
(b) No wood and iron buildings or works of any description shall be erected nor 

shall corrugated iron be used for roofing purposes. 
 

(d) All buildings and other constructional works, including all fences and garden or 
other gates, shall be of good design and sound construction and plans thereof 
must be approved by the Seller before construction is commenced.  In the 
event of a breach of this Clause the Seller shall have the right to require the 
Purchaser to demolish such unauthorised buildings or works and/or shall have 
the opinion to re-purchase the land upon payment of the cost price thereof 
without compensation for improvements. 

 
(e) No signs, advertisements, advertisement hoardings or other lettering shall be 

erected on the land hereby sold and purchased, nor shall any advertisements, 
signs or lettering be pained on any buildings, walls or fence erected or to be 
erected on the said land save and except with the written approval of the Seller. 

 
(i) No Person other than the registered owner and his immediate family shall camp 

overnight or light open fires on the said land save with the written consent of the 
Seller which shall have the right to refuse such consent without assigning any 
reason therefore or to give such consent subject to such conditions as it thinks 
fit. 

 
(n) The land shall be used only for agricultural purposes and the breeding and 

keeping of domestic animals, poultry and/or bees provided that no goats or pigs 
may be kept except with the special written consent of the Seller. 
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(o) Only buildings and structures to be used as dwellings and farm buildings shall 
be erected on the land. 

 
(r) No boarding houses, flats, maisonettes, hotel, shops, pu blic garage or filling 

station, business premises, canteen, restaurant, bioscope, factory or industrial 
buildings shall be erected on the land nor shall any such business or 
entertainment be conducted on the land” 

 
E. ENTITLED to the benefit of the conditions referred to in the Servitude 

Endorsements appearing on said Certificate of Registered Title No. T5789/1957 
which said endorsements are dated and read as follows: 

 
(i) 17th December 1959: 

 
By D.T. No 18344/59 dd. This day Portion 59 thereby conveyed is subject 
to conditions relating to (a) buildings (b) restriction against erection of 
signs, advertisements etc. (c) restriction against trade (d) prohibition 
against making of bricks, tiles and pipes € prohibition against deposit of 
debris, scrap, etc. (g) camping (h) access (i) sewerage (j) water (k) sub-
division, and (use of land i.f.s. the remainder of within within portion 45 
meas. 250,8309 hectares held hereunder.  As will more fully appear on 
reference to the said D.T.” 

 
(ii) Dated 10th May 1960: 

 
“By Deed of Transfer No. 6799/1960 dated this day Portion 62 = 9,2831 
hectares thereby conveyed is (A) not entitled to conditions referred to in 
certain, endorsements and (B) Subject to conditions relating to (a) (b) (c) 
and (d) buildings and design (e) advertising (f) trade (g) and (h) building 
materials and scrap (j) camping (k) access to roads (l) sewage (m) use of 
water (n) subdivision (o) (p) (q) (r) & (s) use of land and buildings in favour 
of the remainder of Portion 45 = 242,1473 hectares held hereunder, as will 
mote fully appear on reference to the said Deed of Transfer.” 

 
(iii) Dated 20th of November 1961: 

 
“By Deed of Transfer No. 16184/1961 dd. This day, Portion 58 meas. 
9,6944 hectares thereby conveyed is (A) Not entitled to conditions referred 
to in certain endorsements and (B) Subject to conditions relating to (a) (b) 
(c) and (d) buildings and design (e) advertising (f) trade (g) & (h) building 
materials and scrap (j) camping (k) access to roads (l) sewage (m) use of 
water (n) sub-division (o) (p) (q) (r) & (s) use of land and buildings in favour 
of the remainder of Po9rtion 45 meas. 232,4530 hectares held hereunder 
as will more fully appear on reference to the said Deed of Transfer.” 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B.  Title 
Deed T3920/2017 is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 
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3. BACKGROUND / SITE HISTORY 
 

The property is located adjacent the R44 (Clarence Drive), approximately 2km in a 
south eastern direction from Rooi Els.  A dwelling and outbuilding are established on 
the property.  The property is zoned Rural Zone 2: Conservation Usage (R2).  The 
land uses surrounding the property are either vacant or used as residential. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the removal of the applied conditions is as follows: 

 
The owner is desirous of having options available to him to execute the rights as per 
the Overstrand Zoning Scheme.  The proposed removal of the conditions is limited to 
the extent where they are more restrictive than the Overstrand Zoning Scheme.  It 
does not propose to deviate from the rights as per the Zoning Scheme.  Building 
plans will be submitted to the Overstrand Municipality in the future should the owner 
make use of the rights as determined in the Overstrand Municipality Zoning Scheme. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Press Yes 10 August 2018 14 September 2018 

Gazette Yes 10 August 2018 14 September 2018 

Notices Yes 8 August 2018 14 September 2018 

Ward councillor Yes 8 August 2018 14 September 2018 

Total comments Seven (7)  

Total letters of support One (1) 

Was public participation undertaken in accordance with Section 47 - 50 of 
the By-law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of 
comments 

Recommendation  

Engineering 
Services 

28/09/2018 
No municipal services 
are available to the 
subject property. 

Supported 
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Environmental 
Section 

20/09/2018 

No objection to the 
removal of restrictions, 
however any further 
development the 
property will trigger 
NEMA regulations. 

Supported 

Building Department 17/08/2018 

Subject to the 
submission of building 
plans in compliance 
with SANS 10400 when 
plans are submitted. 

Supported 

Fire Department 10/10/2018 

No objection provided 
that the property is not 
utilised for Tourist 
Accommodation and 
associated activities 
unless in compliance 
with the National Fire 
Protection Regulations 
SANS10400T:2011 

Supported 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Seven (7) letters of objections were received. (See Annexure D.)  The objections 
may be summarized as follows: 

 
1. Objection - Mr & Ms TR & M Lambert 

 
o Portion 47 is linked to Portions 48, 49, 50, 51, 52 and 53 with two rivers and a 

wetland running across all of them. 
o Should the biosphere be adversely disturbed in any part, it will negatively impact 

on the whole system. 
o When these properties are purchased, all buyers are informed about the 

biosphere. 
o We are gravely concerned should any big developments take place. 

 
Town Planner’s response 

 
The owner is restricted to the land uses as per the Zoning Scheme.  Should any of 
these trigger the NEMA Regulations, a Basic Assessment will have to be done.  

 
The wetland and two (2) rivers applicable to the property is noted, however the 
application does not propose any new development, but should any new 
development of structures be submitted the relevant legislation will be applicable. 

 
The Biosphere Framework does make provision for various low impact 
developments, subject to an environmental assessment.  It should be noted that any 
big development may include agricultural activities, which is allowed in terms of the 
Title Deed and not in terms of the Zoning Scheme as primary right, but a consent 
use.  
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2. Objection - E Brink 
(The objection was submitted in Afrikaans and has been translated to English.) 

 
o The application is for a blanket removal, which is not supported by the courts.  

The courts have confirmed that the Title Deed conditions and Municipal By-Law 
on Planning has a different protection aim and the two is not the same. 

o Attached is the administrative justice indicating that blanket removals are not 
allowed. 

o Attached is a newspaper article dated June 2018. 
o I request that the application not be evaluated until such time the appeal against 

Erf 106, Rooiels has been finalised. 
 

Town Planner’s response 
 

The Title Deed conditions applicable to land is either due to a lack of a Zoning 
Scheme at the event of the township establishment and or certain conditions to 
prevail due to the character of the area, whether it is historical or environmental.  In 
this case the zoning category was based on these factors in order to accommodate 
the intent of the Title Deed restrictions.  That is why the primary uses are confined 
and the consent uses as an application.  In certain cases, the Zoning Scheme is more 
restrictive than the Title Deed conditions. 

 
It is noted, however that the property in question is not an erf located in Rooiels, but a 
portion of land outside the town of Rooiels and the urban edge.  The restrictions on 
the application property are much more severe than an erf in Rooiels. 

 
This application is not a blanket removal as the applicant clearly indicated that the 
primary use can at any time come into play. 

 
3. Objection - A Scholtz 

 
o The owner indicated that he only wishes to exercise his primary rights and 

therefore only Condition D.(b)and D.(d) do impact on his wish to exercise his 
right. 

o Given that this property lies within a declared Critical Biodiversity Area, any 
development more than the primary right would be unacceptable. 

o The owner has already proven his lack of sensitivity and illegally constructed a 
road right through the wetland.  

o The owner initially wishes to construct a bush pub; however the application was 
turned down. 

o Condition D.(i) i.e. camping and fires surely cannot be encouraged. 
 

Town Planner’s response  
 

The property is located in the buffer zone in accordance with the Kogelberg 
Biosphere Framework, 2012.  The Framework does allow favourable compatible land 
uses, Chapter 5, Point 5.1, subject to certain criteria, which is not limited to the 
primary rights. 

 
The road was in place in 2013 and the new owner purchased the property during 
2017 and has therefore not constructed any new road.  As indicated, it is hereby 
confirmed that the present owner did not apply for a bush pub. 
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Condition D.(i) prohibits open fires and thus pertains to an outside braai and 
therefore the restriction needs to be removed if the applicant wants to braai outside. 

 
4. Objection - MW Harrison 

 
o The conditions are a reflection of the historical and cultural frame of reference.  

And no practical reasons were given on why the conditions need to be removed. 
o Association with slavery: The report indicated that the property has no history of 

slavery, this smallholding and others have all played a prominent role in the 
history of slavery as this whole area was once a refuge for runaway slaves, such 
as the Battle of Rooiels in 1805.  The applicant needs to be prosecuted in terms 
of SPLUMA for making a false declaration by the Municipality and if not the 
objector will refer the matter to the Public Protector and Auditor General. 

o The applicant fails to disclose what it intends to do with the property once the 
limiting title conditions have been removed.  Interested and affected parties are 
prejudiced as insufficient information is given to enable them to decide whether 
or not the application is desirable and in the public interest. 

o The property is located in the UNESCO Kogelberg Biosphere Reserve, in a 
virtually important Buffer Zone, immediately bordering on the Core, the non-
disclosure of the applicant’s consulting firm’s development aims with the 
application is shocking. 

o The conditions are common to the conditions in my Title Deed, as well as other 
smallholdings, and to allow the removal of the conditions from just a single 
property in isolation is unjust.  In any community the individual must conform to 
the conditions pertaining to that community and not vice versa. 

o I received no notification and could also not see a notice at the entrance to the 
property as required by law. 

 
Town Planner’s response 

 
The applicant motivated that he intends to make use of his primary rights and should 
he want to make use of the consent uses, it will be by means of an application.  

 
It is correct that the Rooiels caves were used as hiding places and or residences of 
sailors, runaway slaves, however no record could be found of slavery being part of 
daily practise by residents in the area. 

 
The SPLUMA principles have been addressed in the application.  It should be made 
clear that Town Planning Legislation is contained in acts of Parliament similar to 
Environmental Legislation, and therefore not subservient legislation such as 
Provincial Acts or By-Laws of a Municipality.  Nothing in the application reflects that 
the character and or the sense of place are in jeopardy. 

 
It is correct that the property is located in the Kogelberg Biosphere, and the 
Municipality was involved when the Framework was drafted.  A category of 
Conservation Usage was created to accommodate the undetermined zoned 
properties to accommodate the locality within the Biosphere.  The Framework makes 
provision for land uses as per the primary and consent uses as per the Conservation 
Usage Category.  This was extensively discussed during the compilation of the 
Framework and the Zoning Scheme and therefore it is unclear what non-disclosure 
the objector is referring to.  The applicant motivated that he intends to make use of 
the primary rights and in future of the possible consent uses, the latter per 
application.  The community was part and parcel of the compilation of the Framework 
and the Zoning Scheme and these issues were not raised at all. 
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A notice was displayed at the entrance of the property abutting and facing the R44 
and was displayed until 27 September 2018, thirteen (13) days in excess of what is 
required. 

 
5. Objection - Friends of Rooi Els 

 
o There is no motivation by the Applicant for the removal of the title deed 

restrictions as being in the public interest.  Any ad hoc removal of title deed 
conditions would create precedents, imbalances and injustices.  The conditions 
were imposed to create and protect a certain sense of place and character in 
respect of the smallholdings. 

o It is clear that the application is not in keeping of the principles of integrated 
development, spatial justice and upholding consistency of land use measures in 
accordance with environmental management instruments. 

o Blanket removals are unlawful and irregular. 
o The application is irregular and flawed as no substantive details are given 

regarding proposed development of the property. 
o This specific area has been associated with runaway slaves who used to live 

along the Rooiels River Valley and thus the contention that the property has not 
in any way been associated with slavery is wrong. 

 
Town Planner’s response 

 
The applicant did motivate the removal of restrictions quite clearly.  He intends to 
make use of his primary rights as per the Zoning Scheme and in future possible 
consent uses as per application.  The application falls within the ambit of the 
Kogelberg Biosphere Framework and SDF.  The area was associated with runaway 
slaves, but no proof was submitted that the application property was a hiding place 
for runaway slaves.   

 
The application is not irregular as above process was followed. 

 
6. Objection - FHL Raymond 

 
o No notice was annexed to the front of the gate as legally required. 
o Concern about the ad hoc removal of restrictive conditions as per Appeal Court 

Case WE van Rensburg and others v P Naidoo and other 26/5/10 
 

Town Planner’s response 
 

The notice was displayed until 27 September 2018. 
 

7. Objection - Raymond McCreath INC on behalf of Ms H Claassens 
 

o All applications for the removal of title deed restrictions must be in accordance 
with SPLUMA.  The relevant principles underpinning SPLUMA are inclusive 
development, sustainable development, integration of social, economic and 
environmental considerations, integrated development plans, spatial justice 
upholding consistency of land use measures in accordance with environmental 
management instruments, integrated approach to land use and land development 
and must be in public interest. 

o The test of public interest was determined by Judge Griesel in the Camps Bay 
Ratepayers case [Camps Bay Ratepayers and Residents’ Association and other 
vs Minister of Planning, Culture and Administration Western Cape 
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2001(4)294(C)].  Judge Griesel said that title conditions as “relics of the past” and 
abolishing them in favour of the applicable Zoning Scheme is not the philosophy 
of the Removal Act and it was inappropriate and irregular for the Minister to have 
allowed himself to be swayed by the consideration.  This principle was followed in 
the Whale vs City of Cape Town and others 2008 (6) SA 120(C). 

o The matter concerning similar title deed conditions as Portion 47 was decided by 
the Eastern Cape courts in Van Rensburg N.O. and other vs MEC for Housing 
Local Government and Traditional Affairs (Case No. 3399/2010).  Judge Revelas 
found that the insertion of restrictive conditions into the Title Deed could be for no 
other reason than to preserve the amenities of the other erven as low density, 
single residential properties with sea views and to maintain the character of the 
township.  This matter was confirmed by the Appeal Court. 

o The applicant makes no case for its application.  It also does not set out the 
consequences of the removal of the title deed conditions. 

o The property is located in the buffer zone of the Kogelberg Biosphere.  No further 
development should take place on Portion 47 before an Environmental Impact 
Assessment has been positively concluded. 

 
Town Planner’s response 

 
With regard to the SPLUMA principles, the applicant did address the principles and 
the contents thereof are not disputed, but rather an objection in general.  In terms of 
the Spatial Planning and Land Use Management Act, 2013, Chapter 2, Section 6, 
does indicate the aspects to be taken into consideration, however does not stipulate 
that every development must be in public interest.  It however creates a mechanism 
to ensure that the public is consulted and has the right to comment. 

 
The applicant clearly indicated that he intends to make use of his primary rights as 
per the Zoning Scheme and should he wish to make use of the consent uses, which 
will be done by means of an application.  The consequences of the removal are in 
line with the Zoning Scheme, which was through an extensive public participation 
process before its adoption in 2013.  The public is well informed of the Zoning 
Scheme as they were part of the process.  Thus, the consequence in this case is the 
rights as per the Zoning Scheme, which every owner with similar zoning has. 

 
One (1) letter of support was received from the Pringle Bay Ratepayers Association.  
(See Annexure F.) 

 
Internal Departments 

 
No negative comments were received. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
The applicant dealt with the objections in a summarised manner (see Annexure E) as 
follows: 

 
Due cognisance is taken of the fact that the small holding is within an area of natural 
beauty.  No wetlands are mapped in this specific farm portion. 

 
Should the owner wish to develop the property within his primary rights and trigger 
any listed activities, an Environmental Assessment will have to be done as per the 
applicable legislation.  Should the owner intend to make an application for any of the 
consent uses, an application will have to made. 
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The Title Deed conditions are more restrictive than the Zoning Scheme and are out-
dated and have a negative impact on the owners of erven and farm portions in the 
area.  There are many examples of transgressions such as houses constructed of 
wood and metal and also of outdoor braais, but in contrast to the restrictive 
conditions high-quality houses with corrugated roofs are not allowed.  The same 
applies for outdoor braais, which in accordance of the Title Deed is not allowed.  In 
the case of the small holdings, the Title Deed does allow for agricultural activities, 
which is more lenient in terms of activities allowed.  The structures allowed for 
agricultural activities under the Zoning Scheme are also more extensive up to 
5000m².  The Title Deed has no restriction pertaining to limit either the agricultural 
activities and or the extent of structures to be erected. 

 
The restrictions contained in the Title Deed in general will prohibit the following: 

 
- Construction of high quality timber frame homes or making use of corrugated iron 

for roofing, even if it is colour treated. 
- You may not as a professional person, run a business even though provision is 

made for this as a primary right albeit within the allowable parameters. 
- You may not have outdoor braais 
- The property may only be used for agricultural purposes. The current zoning is 

more prohibitive. 
- You may not have 2 guest rooms as per primary right. 

 
The removal of the restrictive conditions is only to enable the owner to make use of 
his primary rights.  These uses are compatible with the surrounding land uses. 

 
A notice was displayed at the entrance of the property abutting and facing the R44 
and was displayed until 27 September 2018, thirteen (13) days in excess of what is 
required. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS (Town Planner’s comment on 

objections/and response thereon) 
 

The Town Planner’s response to the objections received was discussed under 
Paragraph 7. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
Spatial Justice 
The application is not to the detriment of previously disadvantaged groups 
since it is an existing development. 
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Spatial sustainability 
The impact on the removal of the restrictive conditions will have no impact on 
the agricultural or environmental value of the land.  All the uses applied for as 
per the Zoning Scheme can only be located in existing buildings and footprints, 
thus eliminating disturbance of the CBA. 

 
Efficiency 
Firstly, the property is not depended on municipal services, thus optimizes the 
use of existing resources and infrastructure. Similarly, the decision-making 
procedure is focussed on the public participation process to minimize negative 
financial, economic, social and environmental impacts. 

 
Spatial Resilience 
The principle is to withstand disasters and environmental shocks. The 
application is in line with the principle since the activities proposed are located 
in existing structures already, thus limiting the impact on the environment. 

 
Good Administration 
The application has followed due procedure and the relevant organisations and 
departments were involved. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The portion of land is located in Agricultural/Conservation corridor.  The primary 
rights are in line with the SDF corridor and rural landscape activities as 
indicated in the SDF. 

  
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
Not applicable. 

 
10.6 Impact on Municipal engineering services 

 
None. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
Not applicable. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
Not applicable. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights 

 
The applicant does not accrue any financial value. 
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The personal benefits which will accrue to the holder of rights and/or to the 
person seeking the removal 

 
The applicant will accrue personal benefit in as far as the primary rights are 
concerned. 

 
The social benefit of the restrictive condition remaining in place, and/or being 
removed / amended 

 
There is no social benefit for the community should the conditions remain in place. 
The Title Deed makes provision for agricultural activities in a very sensitive area. 
The Title Deed also makes provision for a dwelling and agricultural structures, which 
can definitely have an impact on the character of the area as well as place making. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights 

 
The application will remove in part the rights enjoyed by the applicant. The Title 
Deed provides more rights versus the Zoning Scheme’s primary rights. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The application is to remove restrictive conditions not in line with the Zoning 
Scheme and an applicant’s rights to choose the building material used to erect a 
dwelling and associated outbuilding. 

 
The conditions are third party conditions namely the Hangklip Beach Estates Limited 
company which prescribes building materials and land uses, which is in most 
respects are more lenient than the Zoning Scheme. 

 
The applicant bought the property in 2017 with the relevant structures in existence.  
The applicant did not construct new roads and or new structures, which the 
objectors refer to. 

 
The property was zoned Undetermined.  During the amalgamation of the different 
Zoning Schemes into one scheme for the Overstrand, the Overstrand Municipality 
created a category of Rural Zone 2 Conversation Usage.  This category was created 
due to various requests from holding owners in 2012.  The reasons were that many 
owners, mere elderly, who could not sell their properties due to the undetermined 
zoning.  During this period 2012, the Kogelberg Biosphere Framework was in the 
process of compilation.  Due to the sensitivity of the area, the newly created 
category would fir the best into the frameworks objectives.  The category and its 
uses were the result of discussions with the community of Rooi Els/Pringle Bay and 
the biosphere consultants. 

 
In terms of the Title Deed, the property may be used for agricultural activities, septic 
tanks, dwelling and farm buildings.  Should this condition be executed, the scheme 
development parameters for agriculture will be applicable, which relates to allow 
structures of 5000m² in extent.  The present zoning only allows only structures of 
800m² and no agricultural activities as a primary use.  The land uses under the 
present zoning are more restrictive than under agriculture.  

 
In addressing the restrictive conditions to be removed: 
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Condition D.(b) 
The no wood and iron and no corrugated roofs clause for the 1940’s was applicable 
to ensure that the structures are built properly.  Today with new building materials 
on the market this condition serves no purpose.  What is available currently are high 
quality timber frame houses and tinted corrugated roof sheets which in this area will 
be more aesthetically pleasing than the mass-built houses prevalent in the area. 

 
Condition D.(d) 
It relates to the fact that the Seller can request demolishing or re-purchasing if the 
structures are not of good design and/or sound construction.  This condition is not 
relevant since the seller was the original township establisher.  Since 1977 the 
National Building Regulations came into being that regulates good design and 
sound construction. 

 
Condition D.(e) 
It relates to signs, advertisement, etc., which in a conservative sense will mean that 
nobody may erect the ownership and or property description.  In present day terms 
this is very important for security purposes.   

 
Condition D.(i) 
It relates to camping on the property or lighting of open fires.  This will entail that it 
may be possible as owner and family members to camp on the property.  In terms of 
the scheme, no camping is allowed.  The open fires have the implication that 
nobody in the area may have an open braai, which is not the case. 

 
Condition D.(n) 
It relates to farm animals that may be kept and bred on the property.  In terms of the 
Zoning Scheme this is not allowed as a primary right and is thus more restrictive.  

 
Condition D.(o) 
It relates to the structures that may be erected, relating to residential and 
agricultural.  The Zoning Scheme prohibits agriculture as a primary right and thus 
such structures are not allowed.  The Zoning Scheme is more restrictive in this 
regard. 

 
Condition D.(r) 
It relates to the prohibition of any other land use save residential and agricultural.  
However, for a home occupation and the two (2) lettable rooms, it is interpreted as 
business and thus will not comply with the Zoning Scheme’s primary rights available 
to the applicant. 

 
Conditions E.(i), E.(ii) and E.(iii)  

 
These conditions must be cross referenced with Condition D. 

 
The conditions proposed to be removed have been transgressed by some of the 
objectors relating to braais, signage and even building restrictions.  The Zoning 
Scheme is more restrictive than Title Deed Conditions D.(g), D.(i), D.(k), D.(n), D.(p) 
and D.(q).  The conditions applied for will have no impact on the environment and or 
the area.   

 
If one takes into consideration that Rooiels has more than thirty (30) B & B’s on the 
web platform (known as Air B & B’s) advertised, of which no application was made 
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for a consent use or to remove the restriction in the Title Deed prohibiting business 
activities.  The character as envisaged for Rooiels in the 1940’s is not under threat.  
Extensive agriculture would make much more of an impact and be to the detriment 
of the character of the area. 

 
The Conservation Usage is in line with the Kogelberg Biosphere Framework and the 
primary land use is not out of sync with the current uses in the area.  Should the 
applicant intend to consider the consent uses, an application in terms of the Zoning 
Scheme and NEMA would be applicable.  

 
13. RECOMMENDATION 

  
1. that the application in terms of Section 16(2)(f) of the Overstrand Municipality By-

Law on Municipal Land Use Planning, 2015 for the removal of restrictive title 
conditions D.(b), D.(d), D.(e), D.(i), D.(n), D.(o), D.(r), E.(i), E.(ii) and E.(iii) of Title 
Deed T3920/2017 applicable to Portion 47 of the Farm Hangklip No. 559, be 
approved in terms of the provisions of Section 61 of the By-Law, subject to the 
following conditions: 

  
 (a) that building plans be submitted to the Building Department for approval, 

and that all conditions of the Building- and the Fire Department be complied 
with at that stage; 

   
 (b) that all other development parameters as prescribed in the relevant Zoning 

Scheme be complied with, and 
   
 (c) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation. 
  
2. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2015 
with regard to the above decision. 

 
14. REASONS FOR RECOMMENDATION 

 
 The removal of the restrictive conditions will have no impact on the character of 

the area and/or the environment. 
 The Overstrand Zoning Scheme is more restrictive than the Title Deed 

restrictions. 
 The buildings are in existence and is there no impact on the CBA area. 
 The use category is in line with the Kogelberg Biosphere Framework. 
 The application is not a blanket removal, since not all the conditions have been 

applied for to be removed. 
 The application indicates that the applicant intends to make use of the primary 

rights in terms of the Zoning Scheme. 
 The objectors assume that the removal of the restrictive conditions may impact 

on the area and the environment, however since the primary rights can only be 
accommodated in the existing structures, it is unclear how it will impact on the 
area. 

 The objectors were part of the compilation of the amalgamated Zoning Scheme, 
and the primary rights of Conservation Usage were not objected against. 
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15. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Title Deed T3920/2017 
Annexure D: Objections received 
Annexure E: Applicant’s response to objections received 
Annexure F: Letter of support (Pringle Bay Ratepayers Association) 

 
SIGNATURES 

 

REGISTERED PLANNER 

 

Name:   H VAN DER STOEP 

 

SACPLAN Reg No:   A/1708/2013 

 

Signature:  ___________________ 

 

Date:   ___________________
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