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22.
TRIBUNAL: PROPOSAL TO CALL FOR NOMINATIONS FOR EXTERNAL
MEMBERS FOR PLANNING TRIBUNAL

15/1/3/10/4
R Kuchar Senior Manager: Town & Spatial Planning
3 August 2022 (028) 313 8087

1. Executive Summary

At Council’s Special Meeting held on 26 January 2022 the following
resolutions were taken:

“1.  that Council rescinds its full decision of 28 October 2020;

2. that the Policy for the appointment of members on the Municipal Tribunal
be urgently reviewed to ensure that the Municipal Policy and the
SPLUMA legislation are in sync with one another; and

3. that the incumbent Municipal Planning Tribunal continues with its work
until a new decision is taken by Council.”

To give effect to above resolution, Council needs to take certain decisions in
terms of the Spatial Planning and Land Use Management Regulations: Land
Use Management and General Matters 2015.

Council also has to decide what and if amendments need to be made to the
Amendment By-Law on Municipal Land Use Planning, 2020.

2. Service Delivery and Budget Implementation Plan - IGNITE

Infrastructure & Planning
Town Planning / Spatial Development

3. Compliance with Strategic Priority
Provision of democratic, accountable and ethical governance
The encouragement of structured community participation, particularly in
matters of the Municipality
4. Delegated Authority
None
5. Legal Requirements
Municipal Structures Act, Act 117, 1998
Municipal Systems Act, Act 32, 2000

Spatial Planning and Land Use Management Act, 2013 (Act 16 of 2013)
(SPLUMA)
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Regulations in terms of the Spatial Planning and Land Use Management (Act
16, 2013)
Amendment By-Law on Municipal Land Use Planning, 2020

6. Background/Discussion/Evaluation/Conclusion

6.1 Background

6.1.1.

Nomination in terms of Council resolution 24 February 2021

In terms of the Council resolution that was taken on 26 January 2022
under Resolution 2., Council resolved the following:

“2. that the Policy for the appointment of members on the Municipal
Tribunal be urgently reviewed to ensure that the Municipality’s
Policy and the SPLUMA legislation are in sync with one another;
and”

In terms of the Spatial Planning and Land use Management Regulations:
Land Use Management and General Matters, 2015, the following:

“3(1)(e) — identify any additional criteria that a person referred to in
paragraph (b) must comply with,”

In terms of the Spatial Planning and Land Use Management Act, 2013
Section 36(1)(b) the following:

‘persons appointed by the Municipal Council who are not municipal
officials and who have knowledge and experience of spatial planning,
land use management and land development or the law related thereto.”

In addition to this, Council at its meeting on 24 February 2021 took the
following resolution:

“1. that a notice be published inviting external nominations to serve on
the Municipal Planning Tribunal (MPT);

2. that external nominations member must comply with the following

criteria:

(@) has at least 7 years’ experience in either spatial planning,
land use management, land development - law related;

(b)  be a permanent resident in the Overstrand area (must reside
here permanently);

(c) not be active in his/her profession within Overstrand area.

3. that the external MPT member be remunerated according

prescribed in Regulation (2)(e) — “in the case of a person referred to
in Regulation 3(2)(b), is entitled to a seating and travel allowance
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for each meeting of the Municipal Planning Tribunal that he or she
sits on”,

4. that the Municipal Manager and Authorised Official be appointed as
members of the panel to evaluate the nominees received in 1
above and to submit a report to Council requesting the appointment
of the external member of the Municipal Planning Tribunal; and

5. that the Authorised Official be mandated to affect the process for
appointment of external member together with all necessary
administration thereto.”

The above resolution was not rescinded by Council’s Resolution taken
on 26 January 2022, and therefore stands.

Thus, notices were advertised, inviting nominations for external members
for the Planning Tribunal subject to the above criteria. These notices
were placed in terms of the Spatial Planning and Land Use Management
Regulations: Land Use Management and General Matters, 2015 which
requires the notices be placed in at least one local newspaper.

However, reservations were received from prospective candidates
regarding the criteria which stated the candidate must be a permanent
resident.

The notice was than recalled on instruction, and the criteria amended by
removing the criteria of being a permanent resident in Overstrand.

A total of eight (8) nominations were received during the 2" advert. The
nominations were evaluated according to the nomination forms and
criteria by the Municipal Manager and Authorised Official as stipulated in
Council Resolution taken on 24 February 2021. The evaluation outcome
is attached per Annexure E.

As there were concerns regarding the criteria and change thereof the
comment of the Legal Department was requested in order to provide
direction. This opinion is attached per Annexure A.

In this opinion it is clear that in order to have a credible process to invite
and appoint members to the Planning Tribunal, Council will need to take
certain decisions as prescribed, and required by the applicable
legislation. This will be discussed under the heading of Discussion with
recommendation to Council to consider and decide upon.

6.1.2 Legislative Framework to establish a Planning Tribunal, and current
size of composition of Planning Tribunal

In terms of Spatial Policy and Land Use Management Act, 2013, the
following:
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“Composition of Municipal Planning Tribunals

36(1) A Municipal Planning Tribunal must consist of —
a) Officials in the full-time service of the municipality; and
b) Persons appointed by the Municipal Council who are not
municipal officials and who have knowledge and
experience of spatial planning, land use management and
land development or the law related thereto.
(2)  Municipal councillors may not be appointed as members of
Municipal Planning Tribunal.
(3) A Municipal Planning Tribunal must consist of at least five
members or more as the Municipal Council deems necessary.
(4)  The Municipal Council must designate —
a) A member of the Municipal Planning Tribunal as
chairperson; and
b) another member as deputy chairperson, to act as
chairperson of the Municipal Planning Tribunal when the
chairperson is absent or is unable to perform his or her
duties.”

Chapter 2 Part B of the Spatial Planning and Land Use Management
Regulations: Land Use Management and General Matters, 2015,
determine the following:

“3. Institutional requirements for establishment of Municipal Planning
Tribunal for municipal area:

1) A municipality, in establishing a Municipal Planning Tribunal for
its municipal area in terms of Section 35(1) of the Act, must,
amongst others—

a) Determine the number and designation of officials in the full-
time service of the municipality to serve on the Municipal
Planning Tribunal;

b) Determine the number of members who are not officials of
that municipality to be appointed to the Municipal Planning
Tribunal, the knowledge and experience that they should
represent and their term of office, if it is of the opinion that it
should be less than five years as contemplated in Section
37(1) of the Act;”

2) “A member of the Municipal Planning Tribunal appointed in
terms of Section 36(1)(b) of the Act may be-

a) An official or employee of-
i) Any department of state or administration in the national
or provincial sphere of government;
i) A government business enterprise;
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iif) A public entity

iv) Organised local government as envisaged in the
Constitution;

v) An organisation created by government to provide
municipal support;

vi) A non-governmental organisation; and

vii) Any other organ of state not provided for in
subparagraph (i) to (v).

b) An individual in his or her own capacity.”

Currently Overstrand’s Amendment By-Law on Municipal Land Use
Planning, 2020 and Section 72 determines the following:

“72. Composition of Municipal Planning Tribunal for municipal area:

1. A Municipal Planning Tribunal established under Section 71(1)(a)
must consist of the following members:

a) A minimum of 4 employees in the full-time service of the
Municipality appointed by the Municipality; and

b) A minimum of 1 person who is not a municipal employee or
councillor and who have knowledge and experience of
spatial planning, land use management or the Law related
thereto, appointed by the Municipality.”

Overstrand Municipal Tribunal currently consists of four (4) Municipal
officials and one (1) external member (Provincial Government).

Overstrand Municipality is keen to make provision in the Planning Tribunal
for more external representatives. In order to achieve this, the Council
need to take decision on how or if the Overstrand Amendment By-Law on
Municipal Land Use Planning, 2020 needs to be amended. Council also
needs to decide on certain criteria as contained in the Spatial Planning
and Land Use Management Regulations: Land Use Management and
General Matters, 2015.

It is important that Council takes a firm decision on the following aspects
before the By-Law is amended and nominations called for external
members for the Planning Tribunal. Therefore, the purpose of this item is
for Council to resolve on the following:

(a) decide on the composition of the MPT, including the number of
members, both internally and externally, and

(b) to approve of the nomination process that needs to be followed in
establishing the MPT, including agreeing on the members of the
evaluation panel and in terms of what criteria the latter must assess
potential applicants, where relevant.
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6.1.3.

In terms of the Municipal By-Law and Regulations —

In terms of the Spatial Planning and Land Use Regulation: Land Use
Management and General Matters 2015 Section 3(1)(a) and by the
following:

‘3. Institutional requirements for establishment of Municipal Planning
Tribunal for municipal area:

1) A municipality in establishing a Municipal Planning Tribunal for its
municipal area in terms of sections 35(1) of the Act, must,
amongst others —

a) Determine the number and designation of officials in the full-
time service of the municipality to serve on the Municipal
Planning Tribunal;

b) Determine the number of members who are not officials of that
municipality to be appointed to the Municipal Planning
Tribunal, the knowledge and experience that they should
represent and their term of office, if it is of the opinion that it
should be less than five years as contemplated in section
37(1) of the Act;”

Section 72 (1)(a) and (b) of the Amendment By-Law on Municipal Land
Use Planning, 2020, the following:

“(1) A Municipal Planning Tribunal established under Section 71(1)(a)

must consist of the following members:

a) A minimum of four employees in the full-time service of the
Municipality appointed by the Municipality, and

b) A minimum of 1 person who is not a municipal employee or
councillor and who have knowledge and experience of spatial
planning, land use management or the Law related thereto,
appointed by the Municipality.”

As Council want to add additional external members to the tribunal, the
By-Law does not have to be amended and Council only needs to resolve
on the additional criteria for external members and then call for
nominations.

Current Applicable Criteria and Experience

In terms of the Spatial Planning and Land Use Management Regulations:
Land Use Management and General Matters, 2015, the following:

“3(1)(e) — identify any additional criteria that a person referred to in
paragraph (b) must comply with;”
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6.1.4.

In terms of the Spatial Planning and Land Use Management Act, 2013
Section 36(1)(b) the following:

‘persons appointed by the Municipal Council who are not municipal
officials and who have knowledge and experience of spatial planning, land
use management and land development or the law related thereto.”

In addition to this, Council at its meeting on 24 February 2021 took the
following resolution:

“l. that a notice be published inviting external nominations to serve on
the Municipal Planning Tribunal (MPT);

2. that external nominated member must comply with the following
criteria:

(&) has at least 7 years’ experience in either spatial planning, land
use management, land development or the law related thereto.

(b) be a permanent resident in the Overstrand area (must reside
here permanently).

(c) not be active in his profession within Overstrand area.

3. that the external MPT member be remunerated as prescribed in
Regulation (2)(e) — “in the case of a person referred to in Regulation
3(2)(b), is entitled to a seating and travel allowance for each meeting
of the Municipal Planning Tribunal that he or she sits on”;

4. that the Municipal Manager and Authorised Official be appointed as
members of the panel to evaluate the nominees received in 1. above
and to submit a report to Council requesting the appointment of the
external member of the Municipal Planning Tribunal; and

5. that the Authorised Official be mandated to affect the process for
appointment of external member together with all necessary
administration thereto.”

The Council therefore need to rescind/amend the decision in order to
amend the criteria as stipulated in above Council Resolution taken on 24
February 2021, should Council want to determine new criteria.

Evaluation Panel

In terms of Spatial Planning and Land Use Management Regulations:
Land Use Management and General Matters, 2015, Part B, Section 3(g),
Council:

“(g) convene an evaluation panel to evaluate the nominations received
by the Municipality and determine the terms of reference of that
evaluation panel.”

According to Council’s Resolution taken on 24 February 2021, the
Municipal Manager and the Authorized Official are appointed as
members of the panel to evaluate the nominations received for external
members.
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6.1.5.

6.1.6.

6.2

6.2.1.

Remuneration

Spatial Planning and Land Use Regulation: Land Use Management and
General Matters, 2015:

“(2)(e) — in the case of a person referred to in Regulation 3(2)(b), is
entitled to a seating and travel allowance for each meeting of the
Municipal Planning Tribunal that he or she sits on”

It is estimated that the cost of one (1) additional external member will be
approximately R50 000 per year. Adequate budget provision is
available.

Terms and Conditions of Service and Code of Conduct

The Spatial Planning and Land Use Management Regulation: Land Use
Management and General Matters, 2015, Part B, Section 3(1)(c):

(1). “A Municipality in establishing a Municipal Planning Tribunal from
its municipal area in terms of Section 35(1) of the Act must
amongst others-

(1)(c)determine the terms and condition of service of the member of the
Municipal Planning Tribunal in accordance with the norms and
standards referred to in Schedule 1;”

Discussion
Nomination in terms of Council resolution 24 February 2021

The eight nominations received at the second advertisement were
evaluated by the Municipal Manager and Authorized Official. Due to the
explicit criteria regarding the expertise required and the prescription of
the nomination forms, most of the nominees does not comply with the
requirements and therefore can not be nominated to Council for
appointment to the Planning Tribunal. Further as a result of the legal
inputs received it is also proposed that Council do not appoint any
person to the Planning Tribunal in the current situation, but that Council
take firm decision on the criteria etc. before calling for new nominations.
If a member is currently serving on more than one Planning Tribunal for
other municipalities, it might be in conflict of attendances to tribunal
meetings. The conflict must be addressed in the nomination forms in
order to ensure smooth operation of Overstrand tribunal meetings.

In light of this as well as the fact mentioned in the item it is proposed that
one of the eight nominees be appointed. Further, that the nominees be
advised that they submit the nomination as and when Council call for
new nominations.
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6.2.2.

6.2.3.

6.2.4.

Legislative Framework to establish a Planning Tribunal and
Composition

It is proposed that Council do not amend Section 2(1)(a) and (b) of the
Overstrand Municipality Amendment By-Law on Municipal Land use
Planning, 2020 which reads as follows:

a) “a minimum of four (4) employees in full time service of the
Municipality appointed by the Municipality; and

b) a minimum of one (1) person who is not a municipal employee or
Councillor and who have knowledge and experience of spatial
planning and Land Use Management or the Law related thereto by
the Municipality.’

Council does not have to amend the By-Law in order to accommodate
more external members on the Municipal Planning Tribunal. The By-Law
makes provision that the Council can appoint more external members to
the Tribunal.

Should Council opt for this route, nomination can immediately be invited.
After evaluation of the nominees, and decision by Council, the new
reconstituted Tribunal can commence with its tasks. (See also
comments of the Legal Department on composition of Planning Tribunal
attached as Annexure A).

Call/Request for nominations to serve on Planning Tribunal

It is proposed that Council advertise in local papers for nominations as
external members of the Municipal Planning Tribunal.

Criteria and Experience

As the previous criteria were too limiting in a certain sense, only allowing
permanent residents to be nominated etc. it will be proposed that this
criteria be rescinded / amended.

Further it is also proposed that Council should stipulate in more detail the
qualification and experience required by nominees.

It is proposed that the following criteria be adopted before nominations
are called for:

a) Person must have a Town Planning / Law degree;

b) Person must have been registered with the Planning Council for at
least seven (7) years;

c) Person with Law degree should be an admitted attorney with at
least seven (7) years practising experience in Town Planning
related matters.



416

AGENDA OF A SPECIAL MAYORAL COMMITTEE MEETING 29 AUGUST 2022

6.2.5.

6.2.6.

6.2.7.

d) That the person must either reside in Overstrand or own property in
Overstrand;

e) That the nominees not be active in his/her profession in Overstrand
(being it individual or company).

Evaluation Panel

Council needs to appoint persons to the evaluation panel, who would
evaluate the nominees and make a recommendation to Council.

It is proposed that the Municipal Manager and the Authorised Official be
nominated to form the panel.

Remuneration

The external members of the Tribunal are entitled to remuneration
according to the prescript as determined by National Treasury. (The
tariff is attached per Annexure B).

It is recommended that Council determine that a preparation fee be set
at a maximum of three (3) hours per sitting and one (1) day per cycle
sitting.

It would also be desirable that Council determines the maximum
kilometres that an external member can claim per sitting. Those external
members who reside in Overstrand area or have property in Overstrand
area be allowed to traveling expenses from that address to the place of
sitting.

Terms and Conditions of Service and Code of Conduct

That the terms and conditions of service for the Municipal Planning
Tribunal members as attached per Annexure C, be applicable.

The code of conduct as contained in Annexure D be applicable to the
Planning Tribunal members.

7. Financial Implications

The SPLUMA Regulations Schedule 1 stipulated the following:

“(2)(e) - in the case of a person referred to in Regulation 3(2)(b), is entitled to

a seating and travel allowance for each meeting of the Municipal
Planning Tribunal that he or she sits on.”

It is estimated tR50 000 per year be made available for external members.
This is calculated on ten (10) sittings per year. Adequate budget provision is
available.
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8. Staff Implications

None

9. Comments from other Departments, Divisions and Administrations

10. Annexures

None

Annexure A:
Annexure B:
Annexure C:
Annexure D.
Annexure E:

Legal Opinion

Tariffs determined by National Treasury
Terms and conditions for MPT members
Code of Conduct for MPT members
Evaluation of Nominees

RECOMMENDATION TO THE COUNCIL:

1.

that council rescinds its previous criteria as contained in Council Resolution
24 February 2021,

that the Council rescinds its previous decision taken on 26 January 2022;

that the Overstrand Municipality Amendment By-Law on Municipal Land Use
Planning, 2020, specifically Section 72(1)(a) and (b) remain the same:

72(1)(a)

72(1)(b)

A minimum of four (4) employees in full time service of the
Municipality be appointed.

that a minimum of one (1) person who is not a Municipal
employee or Councillor and who have the knowledge and
experience of Spatial Planning, Land Use Management or the
Law related thereto, be appointed by the Municipality.”

that Council call for nominations for external members for the Municipal
Planning Tribunal from the public as well as Provincial Administration;

that the following additional criteria be made applicable when calling for
nominees for external members of the public:

a) person must have a Town planning / Law degree;

b) person must have been registered with the Planning Council for at least
seven (7) years;

c) person with Law degree should be an admitted attorney with at least
seven (7) years practising experience in Town Planning related matters.

d) that the person must either reside in Overstrand or own property in
Overstrand, and

e) that the nominees not be active in his/her profession in Overstrand.



418

AGENDA OF A SPECIAL MAYORAL COMMITTEE MEETING 29 AUGUST 2022

6. that the call for nominations be advertised in local paper(s);

7. that the Code of Conduct and the Terms and Conditions as contained in
Annexures B and C, be applicable; and

8. that remuneration is according to tariff as contained in Annexure A, subject
to the following:

a) three (3) hours preparation time be allowed per sitting;
b) tariff per sitting as prescribed, and

c) travel allowance for people who reside or have a property be
determined from that property to place of sitting.

RESPONSIBLE OFFICIAL: R KUCHAR

TARGET DATE FOR IMPLEMENTATION: 10 OCTOBER 2022
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From: A Olivier

Sent: Monday, 27 June 2022 15:37

To: L Smuts

Cc: R Kuchar; Desiree Arrison; J Wilkinson

Subject: RE: AMENDMENT OF AMENDMENT BY-LAW ON MUNICIPAL LAND USE PLANNING
2020

Good afternoon, Liana

Re the proposed Agenda of the Portfolio Committee: Investment and Infrastructure 2 June 2022, the following is
proffered:

Riaan please let me know your thoughts on this opinion.

Regards

Andre Olivier

I have been requested to provide a legal opinion which must address the subject matter contained in the Agenda of
the Portfolio Committee: Investment & Infrastructure of June 2022 ( and the Agenda for the Mayoral Committee
Meeting: 27 June 2022) namely the following aspects pertaining to the Municipal Planning Tribunal:

1. Its composition; and,
2. The requirements and qualifications of the non-municipal members of said Tribunal.

A Municipal Planning Tribunal (MPT) is made provision for in Part B of Chapter 6 of the Spatial Planning and Land
Use Management Act No 16 of 2013 (SPLUMA / the Act); Chapter 2 of the Regulations in terms of the Spatial
Planning and Land Use Management Act (the Regulations), and sections 71 — 77 of Chapter VIl of the Overstrand

Amendment By-Law on Municipal Land Use Planning 2020 ( the By-law).

1 Interms of Part B of Schedule 4 of the Constitution of South Africa read with section 155(7), sections
156(1){a), 156(2) and 156(5) thereof and further read with SPLUMA municipal planning is “primarily the
executive function” of the local sphere of government with the municipality being the “authority of first
instance” and therefore the “competent authority” which by definition in relation to land use means the
authority that is empowered to grant or approve a right to use land for a specified purpose. The “executive
authority” in the context of Municipal Planning does not mean the executive mayor of the municipality.

The Composition of the MPT.

1 The composition of the MPT is made provision for by:

36(1) “(a) officials in the full-time service of the municipality; and,
1
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(b) persons appointed by the Municipal Council who are not municipal officials and who have knowledge
and experience of spatial planning, land use management and land development or the law related
thereto.”

36(3) “ A MPT must consist of at least 5 members or more as the Municipal Council deems necessary.”

Regulation 3(1)(a) states that the municipality must:

“(a) determine the number and designation of officials in the full-time service of the municipality...” and,
“(b) determine the number of members who are not officials...to be appointed to the MPT, the knowledge
and experience that they should represent...” and,

Section 72(1)(a) of the By-law which states that the MPT must consist of:

“(a) a minimum of 4 employees in the full-time service of the municipality; and,

(b) and a minimum of 1 person who is not a municipal employee or councillor and who have (has?)
knowledge and experience of ...”

2 According to the minutes of the Special Meeting of Council taken on 26 January 2022 with reference to

Item 7 on page 7 of the Special Mayoral Committee Meeting, it was resolved that:

“2. that the Policy for the appointment of members of the Municipal Tribunal be urgently reviewed to ensure
that the Municipality’s Policy and the SPLUMA legislation are in sync with one another...”

In my opinion the provisions of SPLUMA and the By-law ( not the “Policy” ) ( and the Regulation to boot) re
the composition of the Municipal Planning Tribunal ( not the “Municipal Tribunal” ) are already “in sync”
with each other because SPLUMA requires that the MPT must consist of at least 5 or more members. The
By-law already in fact determines that this is the case: 4 + 1 =5 members. SPLUMA and the Regulation
make it possible for the municipality to appoint more than 5 members but always keeping in mind that the
statutory minimum number of members is 5. What SPLUMA and the Regulation do not determine is the
split for want of a better expression, ie: how many of the composition (whatever it is) should be municipal
officials and how many should be non-municipal officials — this is for the municipality in its discretion to
decide which will be in line with SPLUMA and the Regulations.

The above must not be confused with the provisions of sections 40(1) and 40(2) of SPLUMA which allows
for a matter to be determined by at least 3 members , which means that as it currently stands, of the 5
members the MPT may designated 3 members (minimum) to hear, consider and decide a matter before
it, with at least 1 member of the 3 members being a non-municipal official. Sections 40(1) and 40(2) have
nothing to do with the actual composition of the MPT.

The “split” between municipal officials and non-municipal officials.

Will it be legal for the MPT to be comprised of more non-municipal officials than municipal officials, and even

if it were legal, will it be desirable?

From the provisions of SPLUMA | can find no direct indication that such a “split” will be unlawful but if one

considers that which | quoted above with special emphasis on the provisions of the Constitution, ie, that:
2
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a) municipal planning is “primarily the executive function “of the local sphere of government, and,
b) The municipality is the "authority of first instance”, and,
¢) The municipality is the “competent authority” re municipal planning,

then it would appear that the “split” should favour municipal officials, the reason being that non-municipal
officials are exactly that: “non-municipal”. If it is argued that by having more non-municipal officials than municipal
officials

transparency of the whole process will be promoted, | fail to see how this argument can hold water because in
the first place, the fact that there must be non-municipal officials serving on the MPT is already a guarantee that the
process is and

will be transparent because these non-municipal members as representatives of the broader community and
not the municipality, ensure that the MPT’s decisions are taken as objectively as possible — the Minutes of the MPT
will reflect this.

In the second place, the appeal procedure made provision for in SPLUMA, and the By-law guarantees
transparency because every decision of the MPT may be appealed against, be it by the Applicant or an objector or
the municipality itself. A

decision may even end up in the High Court. If this is not a guarantee of transparency, then what is?

In the third place the MPT must consider all timeously lodged objections and comments by objectors and
interested persons and after having heard/considered the objections and/or comments, the applicant or any other
parties, either approve,

or approve with amendments or refuse or postpone/refer for further investigation the application.

In the fourth place the Code of Conduct as made provision for in section 71(1)(a) with reference to section 1 of
Schedule 1 of the by-law determines in section 1(a) that:

“A member of the MPT must at all times-
{a) actin accordance with the principles of accountability and transparency” (my emphasis).

The above essentially means that all decisions must be made fairly, impartially, and promptly and in itself
guarantees transparency in and of the process. If an applicant or an objector or an interested person is dissatisfied
with a decision the

provisions of the Promotion of Administrative Justice Act is available to such a person to take the matter on
judicial review.

With regard to the requirement of “accountability” of members (and in accordance with the provisions of

sections 195(1)(a);(f) and (g) of the SA Constitution) in the matter:

KAREN ZIMMERMAN AND NDLAMBE MUNICIPALITY AND 5 OTHERS CASE No: 226/2017 HIGH COURT
EASTERN CAPE.

the following was said by the Court:

“197” Officials of municipalities as organs of state are expected when executing their daily
functions to adhere to the well-meaning principles of ‘Batho Pele’ (people first) when dealing with
land owning

ratepayers. Those principles are about placing the interests of people before any other
demands and the end objective is the promotion of accountability and good governance. Section
195(1) of the




422

uls

Constitution invokes the principle that public administration must be accountable. What
was done is contrary to these lofty aspirations of the Constitution, PAJA and SPLUMA expected of
officials charged

with the responsibility to manage the first respondent.

| am therefore in agreement with the proposed Agenda: Recommendation to Council that the MPT should be
comprised of 5 (five) members of which:

(a) 3 (three) members are in the full-time employee of the Municipality, and
(b) 2 (two) non-municipal persons.

| also agree with the further Recommendation in paragraphs 2(b) and 3 that the non-municipal members should be
qualified and experienced as stated, which in my opinion is stating the obvious because of the high level of
technical difficulty of most of the issues that have to be adjudicated on by the MPT. If a member is not qualified and
experienced how will such a non-municipal official be able to argue with conviction and technical correctness on an
issue before the MPT? In this regard Regulation 3(12) is clear that the Municipality may not appoint any person to
the MPT if that person does not possess the knowledge or experience required in terms of section 36(1)(b) of
SPLUMA or the additional criteria determined in terms of Regulation 3(1)(e.)

With regard to the Recommendation in paragraph 3(d) a vexing question to be determined seems to be whether
non-municipal officials of the MPT must reside in the Overstrand jurisdiction or not, or only have to own property in
the Overstrand?

In my opinion this is without a doubt an important consideration because should a prospective external non-
municipal person not be required to reside in the Overstrand jurisdiction does this mean that such a member may
reside anywhere in the Republic or even abroad? If for instance a member resides in Polokwane in the Limpopo
province which is approximately 1700 km from Hermanus, will this not result in very real challenges for such a
member not only to attend to his / her responsibilities and meetings in Hermanus proper re the MPT, but also
impact on especially the travel and subsistence costs for such a person from Polokwane to Hermanus and back to
Polokwane given the provisions of section 73(6) of the by-law in terms of which such a member will be entitled to
be reimbursed for his/her expenses even as may be determined by Council? And what if the 2(second) prospective
member resides in Durban? What will be the rational and objective reasons for permitting this given the fact that
the SPLUMA, its Regulations and the by-law offer no guidance? Or will the Council determine that a prospective
member must reside in the Western Cape only and nowhere else, and if so, how will this be any different from the
Polokwane and Durban examples? Will it not be prudent to simply require that a prospective member must reside
in the Overstrand jurisdiction because in this way such members will possess an immediate interest and knowledge
of the local conditions and circumstances, and it will also negative the challenges discussed above, time and costs?

The amendment of the Amendment By-Law on Municipal Land Use Planning

This can only be approved by Council and then only after Council has rescinded its resolution taken on 24 February
2021 in terms of which it approved the Criteria and Experience of non-municipal persons and replaced it with new
Criteria and Experience requirements for non-municipal persons to be appointed to the MPT. As it stands, if, in
terms of regulations 3(1)(d) and (f) of the SPLUMA regulations, the Municipality is desirous to determine
procedures for the invitation and calling for nominations of new persons contemplated in section 36(1)(b) of the
SPLUMA to serve on the MPT it will have to do so in terms of the existing approved Criteria and Experience as per
its resolution taken on 24 February 2021, and not on any contemplated new Criteria and Requirements.

Andre Olivier

27 June 2022
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R Kuchar

From: A Olivier

Sent: Monday, 01 August 2022 12:14

To: R Kuchar

Cc: L Smuts; J Wilkinson

Subject: RE: AMENDMENT OF AMENDMENT BY LAW MUNICIPAL LAND USE - EXTERNAL

MEMBER MPT - ITEM

Good morning, Riaan
Your Item refers

In addition to my opinion dated 27 June 2022, | agree with your arguments re the proposed composition etc of the
Municipal Planning Tribunal with special emphasis to the following paragraphs of your ltem:

6.1.2,6.2.1 and 6.2.3 - the by-law as it is currently constituted does not have to be amended in order to effect
changes to the composition of the MPT, ie, to appoint more external members. All that Council has to decide on,
and resolve is what additional criteria (if any) should apply to all external members, and only after this has been
resolved may it call for nominations but with the important proviso that Council will have to rescind the resolution
taken on 24 February 2021, because council resolutions may not be in conflict with each other. If the last-mentioned
council resolution is not rescinded requiring additional criteria for external members will not be valid.

6.1.4 and 6.2.4 - | agree with the proposal that at least the Municipal Manager and the Authorised Official form part
of the Evaluation Panel because they are best suited to consider applications.

The above exposition must be read in conjunction with the Recommendation to Council.

Regards

Andre

From: L Smuts <lsmuts@overstrand.gov.za>

Sent: Thursday, 28 July 2022 15:53

To: A Olivier <aolivier@overstrand.gov.za>

Cc: R Kuchar <rkuchar@overstrand.gov.za>

Subject: AMENDMENT OF AMENDMENT BY LAW MUNICIPAL LAND USE - EXTERNAL MEMBER MPT - ITEM

Beste André
Aangeheg vir jou kommentaar — (ons gaan more die opskrif verander)
Vriendelike groete

LIANA SMUTS

Administrator, Town & Spatial Planning Department
Overstrand Municipality

T:+27{0) 28 3138039

E: Ismuts@overstrand.gov.za
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NATIONAL TREASURY
REPUBLIC OF SOUTH AFRICA
Private Bag X115, Pretoria, 0001 Tel: +27 12 315 §111, Fax: +27 12 315 5234

Enquiries: JC Kriger Ref; FP20-8/6/2/24/1/001 Tel: 012315 5219 E-mall: Chris Kruger@ireasury.qov.za

TOALL -
ACCOUNTING OFFICERS OF CONSTITUTIONAL INSTITUTIONS, AND NATIONAL
AND PROVINCIAL DEPARTMENTS, HEADS OF PROVINCIAL TREASURIES AND
ACCOUNTING AUTHORITIES OF PUBLIC ENTITIES

2019 REMUNERATION OF NON-OFFICIAL MEMBERS: COMMISSIONS & COMMITTEES
OF INQUIRY, AND AUDIT COMMITTEES

1. The Minister of Finance has declined an amendment to the maximum remuneration
payable per day to non-official members of Commissions and Committees of Inquiry.
The rates with effect from 1 April 2018 remain valid and are as follows:

COMMISSION OF INQUIRY COMMITTEE OF INQUIRY

Per day Per hour Per day Per hour
Chairperson R5 230 R654 R4 317 R540
Member R3 888 R486 R2 619 R327

2. With reference to Treasury Regulation 3.1.6, the remuneration applicable to
Committees of Inquiry is applicable to members of Audit Committees appointed from
outside the public service.

3. Theindicated rates are sitting fees and exclusive of payments in respect of preparation,
research and travelling (to and from meeting venues) time.

4. Current VAT law requires non-executive directors (NEDs) of companies to register for
and charge VAT in respect of any director's fees earned for services rendered as a non-
executive director. Kindly note that the above rates are VAT inclusive.

The value of the fees must, however, exceed the compulsory VAT registration threshold
of R1 million in any 12-month consecutive period but NEDs can voluntarily register for
VAT as well, '

% Employses of National, Provincial and Local Government or Institutions. Agencies and
Entities of Government serving on Commissions or Committees of Inquiry or audit
committees are not entitled to additional remuneration.

! Furiher delails on the ion of N Direclors is available on hitp fiwew sa1s.00v zaMedia/MediaReleasesPages/14:
February-2017--Non. Executive Diractors-of-Companies-must-register-for-VAT aspx
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al
2019 Ramunerasion of Non-official Members: Commissions & Commitiees of inquiry, and Audit Commitiees a

o

6, Al expenditure that could arise from applying this circular must be defrayed from
ingfitutions'/ gepartments’/ public entities’ existing budget allocations.

Gu mpewc)c

IRECTOR: PUBLIC ENTITIES GOVERNANCE UNIT)
CTOR-GENERAL: NATIONAL TREASURY

DATE 3ol ZB] 2009
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Annexues C 1/a

STAATSKOERANT, BUITENGEWOON, 23 MAART 2015 No. 38594 29

SCHEDULE 1
Norms and standards for the terms and conditions of service of members of
Municipal Planning Tribunal

(1) An official of a icipality authorised by the icipality in terms of section 36{1){a)
ofthe Actas a ber of the Municipal Planning Tribunal —

(a) may only serve as member of the Municipal Planning Tribunal for as long as he or
she is in the full-time employ of the municipality;

(b) is bound by the condiions of service determined in his or her contract of
employment and is nol entilled lo additional remuneration, allowances, leave or
sick leave or any other employee benefit as a result of his or her membership on
the Municipal Planning Tribunal.

(2) A person sppointed by a municipality in terms of section 36(1)(b) of the Act as a
member of the Municipal Planning Tribunal -

(a) is nol an employee on the stafl of that icipality;

(b) inthe case ol a person referred to in regulation 3(2)(a), is bound by the conditions
of service delermined in his or her contract of employment and is not entitled lo
additional remuneralion, allowances, leave or sick leave or any other employee
benefil as a resut of his or her bership on the Municipal Planning Tribunal,

(c) performs the specific lasks all d by the chairp of the Municipal Planning
Tribunal to him or har for a decision hearing of the Municipal Planning Tribunal ;

{d) sits at such meetings of the Municipal Planning Tribunal that requires his or her
! L dge and i as ined by the chairperson of the

Municipal Planning Tribunal;
(e) in the case of a person refesred Lo in regulation 3(2)(b), is enlitled (o a sealing and

trave! all for each ing of the Municipal P ing Tribunal that he or
she sits on as delermined by provincial legistation or the municipality or, in the
absence of such legislation or ination, the appli treasury regulalions

and the rates as determined by the Depariment of Transport;

() s not entitied 1o paid overtime, annual leave, sick leave, materily leave, family
responsibility leave, sludy leave, special leave, perf bonus, dical
scheme confribution by municipality, pension, motor vehicte or any other benefil
which a3 municipal employee is entilled to.

(3) The sealing allowance referred lo in subregulation (2)(e) is subjec! to taxation in
accordance with the normal tax rules that are issued by the South African Revenue Service.
(4) All the members of the Municipal Planning Tribunal must adhere to a code of conduct
for members of & Municipal Planning Tribunal approved by the municipality and non-

This gazette Is also available free online at www.gpwonline.co.za




427



428

STAATSKOERANT, BUITENGEWOON, 23 MAART 2015

MD\EKURE D l’&

No. 38594 33

SCHEDULE 3
Code of Conduct for Members of the Municipal Planning Tribunal
General conduct
£ K of the 1 P g Tribunal must at all times—
(a) =ctin acce with the principles of biily and Y
(o) disclose his or her p i in any (o be made in the planning

process in which he or she serves or has been requested to serve;

(c) abstain compietely from direct or indirect parlicipation as an advisor or decision-
maker in any maller in which he or she has a personal interes! and leave any
chamber in which such malter is under deliberation uniess the personal interest
has been made a malter of public record and the municipality has given wrillen

| and has expressiy aulhcrised his or her participation.

app

- A, ber of the h ipal P g Tribunal may not—
(2) use the position or privileges of a ber of the Municipal Pi a Tribunal or
fidential inf ion oblained 8s a ber of the Municipal Planning Tribunal
forp | gain or lo improperly benefit persory; and
(b) participate in a decisi ing @ malter in which thal member or that
members' spouse, pariner or business associale, has a direct or indirect
personal interest or privale business interest.
Gifts
3. A ber of the Municipal F g Tribunal may nol receive or seek gifls, favours or
any other offer under circumstances in which it mighl reasonably be inferred that the
gifts, favours or offers are i d or exp d to mnflc a person's objeclivity as
an advisor or decisi ker in the planning procass.
Undue influence
4. Amember of the Municipal Planning Tribunal may not—

(8) wuse lhe power of any office o seek or oblain special advantage (or privale gain
or lo improperly benefil another person thal is not in the public nterest;
(b) use confi ial inf i ired In the course of his or her duties lo further

acq)

a personal interest;

(c) disclose confidential information acquired in the course of his or her dulies
uniess required by law to do so or by ci it to prevent sub ial injury
lo third persons; and

This gazatte Is also avaliable free online at www.gpwonline.co,za
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