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MUNISIPALITEIT OVERSTRAND MUNICIPALITY

Office of the Municipal
Manager

Municipal Offices
HERMANUS

6 March / Maart / Matshi 2020
NOTICE TO ALL ALDERMEN & COUNCILLORS
SPECIAL MEETING OF THE OVERSTRAND MUNICIPAL COUNCIL
NOTICE IS HEREBY GIVEN that a SPECIAL MEETING of the OVERSTRAND MUNICIPAL
COUNCIL will be held in the Banqueting Hall, Civic Centre, Hermanus, on Monday, 9 March

2020 at 16:00 to consider the business set forth in the subjoined agenda.

The attention of Councillors is directed to the Code of Conduct for Councillors and Municipal
Officials, Schedules 1 & 2 of the Local Government: Municipal Systems Act, 2000 (Act 32 of 2000).

C GROENEWALD
MUNICIPAL MANAGER

KENNISGEWING AAN ALLE RAADSHERE & RAADSLEDE
SPESIALE VERGADERING VAN DIE OVERSTRAND MUNISIPALE RAAD

KENNIS WORD HIERMEE GEGEE dat 'n SPESIALE VERGADERING van die OVERSTRAND
MUNISIPALE RAAD gehou sal word in die Banketsaal, Burgersentrum, Hermanus, op
Maandag, 9 Maart 2020 om 16:00 om die sake op meegaande sakelys te bespreek.

Raadslede se aandag word gevestig op die Gedragskode vir Raadslede en Munisipale Beamptes,
Bylae 1 & 2 van die Wet op Plaaslike Regering : Munisipale Stelsels, 2000 (Wet 32 van 2000).

C GROENEWALD
MUNISIPALE BESTUURDER

ISAZISO ESIYA KUBO BONKE OOCEBAKHULU NOOCEBA
INTLANGANISO EKHETHEKILEYO YEBHUNGA LIKAMASIPALA WE-OVERSTRAND

OKU KUKWAZISA ukuba INTLANGANISO EKHETHEKILEYO YEBHUNGA, eza kuba se
Banqueting Hall, kwiZiko LOLUNTU, eHermanus ngoMvulo, Umhla we 9 March 2020 ngeye-
16:00 ukugwalasela imicimbi ekule ajenda ighotyoshelwe apha.

OoCeba bayacelwa ukuba baqwalasele isikhokelo sokuziphatha sooCeba namaGosa kamasipala,
amaxXwebhu 1 & 2 kaRhulumente wooMasipala: uMthetho weeNkqubo zikaMasipala, 2000 (UMthetho
32 wowama-2000).

C GROENEWALD
LOMPHATHI KAMASIPALA

AGENDA/...



AGENDA OF A SPECIAL COUNCIL MEETING 9 MARCH 2020

1. OPENING

2. APPLICATIONS FOR LEAVE OF ABSENCE

3. STATEMENTS AND COMMUNICATIONS BROUGHT FORWARD BY THE
SPEAKER / EXECUTIVE MAYOR
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C.OMPLAINT/ACCUSATION OF ALLEDGED MISCONDUCT: MR CC GROENEWALD,
MUNICIPAL MANAGER

4/3IR
D Arrison Director : Management Services
6 March 2020 (028) 313 8001
1. Executive Summary
The purpose of this report is to inform Council of a complaint/accusation of
alleged misconduct brought by Mr Anton Kruger, on behalf of a group referred to
as LiberTAS, against the Municipal Manager, Mr CC Groenewald.
2. Service Delivery and Budget Implementation Plan Reference - IGNITE
Municipal Manager
3. Compliance with Strategic Priority
Provision of democratic, accountable and ethical governance
4. Delegated Authority
None
5. Legal Requirements
Local Government: Disciplinary Regulations for Senior Managers, 2010 (GN 344
in GG 34213 dated 21 April 2011)
Council’'s Unauthorised, Irregular or Fruitless and Wasteful Expenditure Policy
6. Discussion

An allegation of misconduct, on a tender award, was brought against the
Municipal Manager, Mr CC Groenewald, on 5 March 2020.

Regulation 5(1) of the Local Government: Disciplinary Regulations for Senior
Managers, 2010 (GN 344 in GG 34213 dated 21 April 2011) prescribes that any
allegation of misconduct against a senior manager must be brought to the
attention of the municipal council.

Regulation 5(2) determines that any allegation as referred to in sub-regulation (1)
must be tabled by the Executive Mayor, before Council, not later than 7 days
after receipt thereof.
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The Council is then to deal with the matter in accordance with the provisions of
Regulation 5(3), which provides as follows:

5(3) if the municipal council is satisfied that -

(@) there is a reasonable cause to believe that an act of misconduct has
been committed by the senior manager, the municipal council
must within seven [7] days appoint an independent investigator
to investigate the allegation[s] of misconduct; and

(b) there is no evidence to support the allegation[s] of misconduct
against the senior manager, the municipal council must within
seven [7] days dismiss the allegation[s] of misconduct.

The document received from Mr Anton Kruger is attached as Annexure A. A
response from the Municipal Manager, Mr CC Groenewald, is likewise attached as
Annexure B.

7. Financial Implications

Costs related to an independent investigator, should it be necessary.
8. Staff Implications

None

9. Comments from other Departments, Divisions and Administrations
None

10.Annexures

Annexure A: Document received from Mr Anton Kruger
Annexure B: Response received from the Municipal Manager, Mr CC
Groenewald

RECOMMENDATION TO THE COUNCIL:
that, if Council is satisfied that: -

(a) there is a reasonable cause to believe that an act of misconduct has been
committed by the Municipal Manager, and an independent investigator to
investigate the allegation(s) of misconduct be appointed within seven (7)
days; OR

(b) there is no evidence to support the allegation(s) of misconduct against the
Municipal Manager, the allegation(s) of misconduct be dismissed.
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RESPONSIBLE OFFICIAL : DS ARRISON

TARGET DATE FOR IMPLEMENTATION : IMMEDIATELY



Coenie Groenewald - Re: Complaint against Municipal Manager

From: Anita Visser <legalrecordsa@gmail.com> F ’ q
To: Mayor Overstrand <mayoer{@overstrand.gov.za>

Date: 05/03/2020 07:39 AM

Subject: Re: Complaint against Municipal Manager

Attachmenis: letter to mayor Dudley Coetzee.pdf; Complaint Againgt Municipal Manager
Mr. Coenraad Groenewald.pdf

Honorable Mayor Dudley Coetzee.

Please find signed documents attached, as requested.
Youwrs Sincerely

LiberTAS

On Wed, Mar 4, 2020 at 10:14 AM Mayor Overstrand <mayor(@oversirand. gov.za> wrote:
Good day

I refer to your email first under.

In order for me to take this matter further I require an original document, signed by the person laying
the complaint, I can not act on an unsigned document, which originates from a fictitious person,

- Regards,

Ald / Rdh Dudley Coetzee
Executive Mayor / Uitvoerende Burgemeester / Usodelophu Clawulayo
Overstrand Municipality / Munisipaliteit  Umasipala

E: mayor@overstrand.gov.za

DISCLAIMER: Please note that all invitafions/requests are accepted on the basls that they could be
cancelled, due fo emergencies which could arise and require the Mayor's attention,

QOverstrand Municipality
EE A 1 Magnolia Street, Hermanus, 7200 | Ps P.O Box 20, Hermanus, 7200

Vision Statement: "To be a centre of excellence for the community”

Disclaimer: This e-mail {including attachments} is subjert to the disclaimer published at: http./fwww.overstrand gov.za. Please
read the disclaimer before opening any attachment or taking any other action in terms of this e-mait, 8y replying to this e-mail
or opening any attachment you agree to be bound by the provisions of the disclaimer.

Please consider the enviranment before printing this correspondence.

=>>> Anita Visser <legalrecordsa@gmail.com> 2020/03/03 0738 AM »>>

Honourabie Mayor Dudiey Costzee

file:///C:/Users/rpretorius/AppData/Local/ Temp/XPgrpwise/SE60CDFCHermanusMu,..  05/03/2020



Dear Mr. Costzes,

There is nothing fictitious about LiberTAS.

We have bsen advised that it is our legal right to lay a complaint as a group or organization,
which is exactly what we are doing right now.

So please fill in the word LiberTAS on your complaint form.

if you had a look at the petiion we have been running, of which we provided the link in our
formal complaint, you would see that our complaint is well in line with the demand for
Transparency, Accountability and Sustainability{ TAS) in the Overstrand, and you will see
that it has already been signed by 390 peopie by 8am this morning. :

My name is Anton Kruger, and | am an executive member of LiberTAS, with full authority to
write this letter and sign the complaint on behalf of our Group.

We find it worrying that you seem more concemned about who we are, than about the merits
of our complaint.

Please do your duty without further delay, as stipulated under the Overstrand's
"UNAUTHORISED, IRREGULAR OR FRUITLESS AND WASTEFUL EXPENDITURE
POLICY." '

Yours Sincerely
Anton Kruger

/% as, /Cs%/z 02O
On behalf of
LiberTAS




Honourable Mayor Dudley Coetzee

We are representing a growing group of concerned citizens, demanding
Transparency, Accountabilily and Sustainability (TAS) in the Overstrand. See

hitps iww chiange orgfp/oversirand-management-we-want-tas-/Ofe 1H8a-3aie-
46ea-bild-

aB0edZ2a /e85 bchd=hwARZ2Xayiel i 484vBoyM7/qi00e8AXLIAD TvedeSm ykiNShi4
EopSEMNcCEGZE

In accordance with Overstrand's "UNAUTHORISED, IRREGULAR OR FRUITLESS
AND WASTEFUL EXPENDITURE POLICY", we would hereby like to make a formai
compiaint against cument Municipal Manager, Mr. Coenraad Groenewald, regarding

the matter as reported in hitps:/fshowme co.zafhermanusinews/iender-turmoilf .

Our concems regarding the above matter are that:

1. Mr. Groenewald demonsirated poor judgement in awarding this tender,
ocourring great costs io the Ratepayer, delaying (possibly even derailing)
the project by his actions and putting a question mark behinda Mr.
Groenewald's suitability for making this type of decision, or performing this
type of Manegerial duty.

2. Ratepayers had nothing to gain from the court cases that followed, This
matiar could have been settled out of court, at a considerably reduced cost. .

3. In this case, it seems Mr. Groenewald was using Municipal Money (i.e.
Ratepayers Money) for a personal matter, namely trying to.clear his own
name. ' o .

4. Appealing and losing this case in the High Court, apparently against
advice of advocate Werner Zybrands, emphasises just how bad Mr.
Groenewald's judgement is, and how wasteful this exercise truly was.

Please note that we have already communicated our unhappiness with Mr.
Groenewald regarding this matter to him, in the form of an email, but received no
response.

We therefore ask that:

1. It be made Public how much was spent on this court case, appeal and
reimbursement for the compiginant.

2. That this amount be reimbursed to the Municipal Coffers by Mr.
Groenewald, after both interest and inflation has been faken into account.

We are also aware that this case is not isolated.



We believe that the Municipality has quite recently been taken 1o court by Water and
Sanitation Services South Africa Pty(Lid) for another wrongful tender allocation. This
matter was also apparently appealed and lost by the Municipality in the High court.
Once again, Mr. Groenewald was the responsible person.

This is yet another matier with zero gain to the Ratepayers that could have been
setfled out of court at grestly reduced cost.

On the other hand, it has on several occasions been communicated to the Public
that the Municipality cannot aefford to construct an emergency sewage storage facility
at the Onrus Main Pumping station right next to the Onrus Estuary. Please note that
environmental protocol dictates the necessity of this storage factiity in an
environmental sensitive area. The reason we are bringing this up, is to peint out that
Mr. Groenewald's spending priorities seems to focus on personal priorities rather the
best interest of the Ratepayers.

We find it questionable that Mr. Groenewald was appointed te the highly paid
position of Municipal Manager shortly after the above mentioned tender incident, a
position he stilt holds today.

We therefore ask that Mr. Groenewald be dismissed without further delay or pension
benefits, after he has reimbursed the Municipality for unnecessary costs incurred, in
a manner as stated above.

Please acknowledge receipt of this letter.

Yours Sincerely

Anton Kruger
On behalf of

LiberTAS
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We want TAS
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We want TASY started this petition to Overstrand Management

TAS

Transparency

Accountability

Sustainability

in South Africa we have excellent laws and legislation protecting Us and our Environment.
Most of the problems in our beautiful Overstrand can be traced back te some Department
Not enforcing (or ignoring) these Laws.

When pressed on these issues, these Departments tend to become very tight lipped about
relevant information. According to the PAIA act, there is very little information that we as
the Public are Not entitled to peruse.

The other issue that needs to be addressed urgently is sustainability in the Overstrand. We
are living in a water scarce area, with water restrictions being the norm. Yet, people are
streaming into the Overstrand from the Eastern Cape and settling informally in huge
numbers, putting even more pressure on limited resources.
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By signing this petition, you are pledging your support for Transparency, Accountability
and Sustainability (TAS) in the Overstrand.

This document, together with a list of relevant concerns, will be presented to the different
Departments, requesting that they start conforming to the faw.

Start a petition of your own

Start a petition of your own

This petition starter stood up and took action. Will you do the same?
Start a petition

Updates

We want TAS!
Thank you for taking the first step in getting Transparency. Accountability and

Sustainability in the Overstrand.

We want TAS!
Thank you for taking the first step in getting Transparency, Accountability and

Sustainability in the Overstrand.

77 people have signed so far.
Please share this petition far and wide!
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Where am I? ShowMe™ » Hermanus > News > Whale Coast Monitor = Tender Turmaoil
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Search for local businesses...

Tender Turmoil

Date: May 1, 2012 | Posted in News | Whale Coast Monitor
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In the wake of last mmonth’s story on
housing, comes the news
concerning the real reason why the
provision of low-cost housing in the
Overstrand is so appallingly slow.

Al the beginning of 2007, the Municipality put
out to tender a R800,000,000.00 contract for a
“Turnkey Developer” to build low-cost housing in
the Oversirand. Sixleen tender applications
ware received with only five regarded as bona
fide, inclusive of M5, ASLA and Blue Whale
Property CC.

The Housing Manager at the time, Mr Bobby von During, employed the services of consulting
ICE Group, to make a recommendation as to whom the tender should be awarded. The evaluatir
tenders involves a prescribed points system with the company scoring the highest points being
winner. The outcome of this process was that M5 was evaluaied as the most suitable comp
However, the evaluation process did not end there. All the documentation went on to an Evalu:
Commitiee, who concurred with [CE in recommending M3 as the tumkey developer.

documentation then went on to the Adjudicating Committee, who once again recommended MS5.

On the 20th of April 2007, M5 were notified of their appointment and the two other remai
companies were notified of their right to appeal this decision within 21 days. Blue Whale lodge:
appeal, as did ASLA, but ASLA’s appeal was not received within the legislated time pericd. |
Whale's appeal then sat with the Municipality for some nine months without any progress.

Astoundingly, in February 2008, a decision was made by the then Acting Municipal Manager
Coenie Groenewaid, to change the scoring of the tender documents and award the tender to At
Naturaily, M5, who had originally won the tender, sued Groenewald and the Municipality in the C
High Court. )t emerged during court proceedings that the Overstrand Municipality did not even ha
Supply Chain Management Policy as is prescribed by law.
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M5 prevailed in the case and the tender reverted back to them. In his ruling, Judge le Grange sts
‘The contention that Groenewald was in law chliged to, upon discovering an alleged scoring ¢
whilst considering Blue Whale’s appeal, make a decision on the correct scoring and re-allocate
tender to Asla, is misconceived. Groenewald, in my view, erred and committed a serious misdire«
to re-allocate the tender to Asla’’

More astoundingly, despite the recommendation of Mr Wermer Zybrands, who had by then [
appointed as the Municipal Manager, the Municipality decided tc appeal the High Court’s ruling.
matter was then retried by the Supreme Court of Appeal on the 12th of March 2010. This court up
the High Court's decision and the Municipality was ordered {o pay all of M5's costs. The Mo
requested from the Municipality the final cost of the two court cases, but fo date this information

not been forthcoming.

In light of this situation, the Monitor posed the following questions to Mr Fanie Krige, Communicat
Manager of the Overstrand Municipality:

1. What events led fo Mr Coennie Groenewald reversing a tender decision after it was approy
by the fender Adjudication Committee?

2. When M5 sued Mr Groenewald and the Municipality, who took the decision to defend the
matter?

When the case was lost in the High Court, who made the decision to appeal the decision?

What was the final cost of both the court cases including the costs of the applicant?

L

Where did this money come from?

6. Given that the Municipality was in the wrong, how is the Mumc;pahty planmng to reimburse
Overstrand ratepayers for this wasteful expenditure? -

7. How was it that Mr Groenewald was appointed Municipal manager, even though he wastec
significant amount of public funds and set back the housing planning in the Overstrand by
some 2 years? -

In response to these questions the Monitor was invited to the Municipal offices to read through
transcripts of the court cases as welt as the confidential Legal Council’s brief. Unfortunately, t
documents shed no light on the questions posed. In fact, this episode simply raised the additi
question as to why these documents were not part of the public record. :

Of serious concern is the fact that the present Municipal Manager was appointed to his position €
though he was found by two courts to have committed serious errors in exercising his responsibili
Also, his position commands a salary that warrants a level of discretion beyond that dispiayed in
matter where ratepayers are left with massive legal costs and a housing plan in {atters.

The Manitor will keep it's readers updated should the Municipality decide to answer the quest
stated in this article,

Source: Whale Coast FM

Related Articles

Q=8 Fishing rights ailocations process on track



Kantoor van die
Munisipale Municipal
Bestuurder M EMO RANDUM Manager

e-mail/e-pos: cgroenewald@sverstrand gov.za
Tel: 028 313 8003
Faks/Fax: 086 568 9726

WITHOUT PREJUDICE

6 March 2020
The Executive Mayor
COMPLAINT/ACCUSATION OF MISCONDUCT: MR ANTON KRUGERI/LiberTAS

| refer to your e-mail dated 5 March 2020 in which you requested my comments
regarding a complaint/accusation of misconduct against me by one Mr Anton Kruger,
seemingly on behalf of a group/organisation referred to as LiberTAS.

Kindly at the onset note that the fact that | am not referring to, or addressing, all of Mr.
Kruger's accusation should not be construed as an acknowledgement of mine as to the
correctness of same. '

I | understand Mr Kruger's accusation correctly, it seems as if | am being accused of
having “... demonstrated poor judgement (sic!) in awarding this tender, occurring
great costs to the Rafepayer, delaying (possibly even derailing) the project by his
actions and putting a question mark behind Mr. Groenewald’s suitability for
making this type of decision, or performing this type of Manegerial (sic!) duty.” It
furthermore seems that Mr. Kruger is referring to matters that occurred some 11
(eleven) years ago, i.e. the judgments M5 Developments (Cape) (FPiy) Ltd v Groenewald
NO and Others (6277/08) [2009] ZAWCHC 3 (12 February 2009) in the High Court of
South Africa (Cape of Good Hope Provincial Division) and Groenewald NC and Others
v M5 Developments (Cape) [2010] ZASCA 47; 2010 (5) SA 82 (SCA); [2011] 1 All SA
17 (SCA) (31 March 2010) in the Supreme Court of Appeal of South Africa.

The cryptic details of the aforementioned matters are as follows:

«  The Overstrand Municipality invited tenders during the first quarter of 2007 for
the appointment of a Housing Implementing Agent.

« During April 2007 a resolution was adopted by Overstrand Municipality's (OM)
Bid Adjudication Committee to appoint M5 Developments (Cape) (Pty)Ltd (M5)
as Housing Implementing Agent.
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+ Appeals were lodged against the aforementioned adjudication

« At that time Adv JF Koekemoer was the Municipal Manager of the OM. He
resigned on 31 October 2007 — unfortunately without having considered/ffinalised
the appeals submitted.

« |, at that stage the Head: Management Services, was appointed as Acting
Municipal Manager from 1 November 2007 until 31 March 2008. {Adv W
Zybrands was appointed Municipal Manager as from 1 April 2008.)

+ | thus inherited the appeals referred to above (submitted approximately 6-months
before) and endeavoured to resolve same.

+  Whilst considering the matter | discovered certain errors in the points awarded
which, if | was correct, would have resulted in one of the other tenderers, Asla
Devco (Pty)Ltd (ASLA), to have won the contract.

« | sought legal advice from Adv Eduard Fagan,SC (Adv Fagan} as per my
memerandum dated 18 January 2008 which memorandum, excluding its
annexures, is attached hereto as ‘Annexure A’. This Memorandum and
annexures to the Advocate and Aftorney comprised of 191 pages and the
annexures will be made available to you under separate cover. Such advice,
amongst others, to give guidance what the authority of the appeal authority is
when it considers an appeal from an appetlant and, when doing so, establishes
that the Adjudication Commitiee based its decision on wrong information and that
the tender should have been awarded to ASLA? In other words, what should the
appeal authority do in respect of the knowledge he has acquired concerning the
incorrect scoring of M5 and ASLA? ' :

« Adv Fagan submitted his opinion on 22 January 2008, a copy of which is
attached as ‘Annexure B'. Paragraphs 14 to 20 of the opinion are, for
purposes of this memorandum, of importance. | then painstakingly followed the
advice provided. ' '

« This gave rise to the matier M5 Developments (Cape) (Pty) Ltd v Groenewald
NO and Others (6277/08) [2009] ZAWCHC 3 (12 February 2008) in the High
Court of South Africa (Cape of Good Hope Provincial Division), attached as
‘Annexure C’. -

« The aforementioned court case gave rise to the matter Groenewald NO- and
Others v M5 Developments (Cape) [2010] ZASCA 47; 2010 (5) SA 82 (SCA)
[2011] 1 All SA 17 (SCA) (31 March 2010) in the Supreme Court of Appeal of
South Africa attached as ‘Annexure D’. Paragraphs 15 and 16 describe my
dilemma at that time.

| wish to emphasise that I:

» had at all times acted in a bona fide manner and in gooed faith;

» had acted in accordance with the legal advice obtained; and

» have kept the previous Executive Mayor, Cilr Theo Beyleveldt, the then and
current Speaker, Ald Anton Coetsee and Adv Werner Zybrands, who was
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appointed as Municipal Manager as from 1 Aprii 2008, informed during the
whole process.

(Written evidence to this effect will also be made available to you under separate
cover.)

| also haste to mention that following the 2018 social unrest and the demand from
Overstrand Unite that | be “fired”, all relevant documentation regarding the two
judgments was made available to the then Premier, Premier Hellen Zille. She had her
legal experts to scrutinise same and the outceme was that my handling of the matters
was above board and that there was nothing sinister with my conduct. This she also
conveyed to the attendees of a public meeting thereafter.

In closure | wish to emphasise that | have always acted in geod faith and that | pledge
my full cooperation in any investigation should Council decide to order such in terms of
the provisions of the Local Government: Disciplinary Regulations for Senior Managers
(GN 344 dated 21 April 2011) read with Overstrand Municipality's Standard Procedures
for the Management of Allegations of Misconduct against Senior Managers or the
Municipal Manager in terms of Disciplinary Regulations, or the provisions of, but not
limited to, the following:

» Code of Conduct for Municipal Staff Members as is contained in Schedule 2 of
the Local Government: Municipal Systems Act, No. 32 of 2000;

- Overstrand Municipality's Fraud Prevention and Anti-Corruption Policy, Plan and
Strategy, : '

. Overstrand Municipality’s Code of Ethics for Muniéipél Staff;

+ Overstrand Municipality's Unauthorised, irregular or Fruitless and Wasteful
Expenditure Policy;

» Municipal Regulations on Financial Misconduct Procedures and Criminal
Proceedings (Government Notice 430 in Government Gazette 37682 of 30 May
2014); and

» Prevention and Combating of Corrupt Activities Act, No. 12 of 2004.

COENIE GROENEWALD

MUNICIPAL MANAGER
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MEMORANDUNM TO ADVOCATE AND ATTORNEY

DISPUTE(?): TENDER §C055/2007: IMPLEMENTING AGENT FOR

HOUSING PROJECTS IN THE OVERSTRAND MUNICIPAL AREA.

3.1
3.2

3.3

The Overstrand Municipality, during the beginning of 2007, invited tenders
for the appecintment of an Implementation Agent for Housing Projects
in the Overstrand Municipal Area. A copy of the tender advertisement is
attached as Annexure A.

The tender advertisement provides that “The Overstrand Municipality does
not bind itself fo accept the lowest or any tender and reserves the right to
accept any tender, as it may desm expedient, Tenders are subject to the
Standard Conditions of Tender, the Preferential Procurement Regulations
of 2001 and the Supply Chain Management Policy of the Overstrand
Municipality”.

Copies of the documents referred to in 2. above are attached as follows:

*Standard Conditions of Tender’ — Annexure B;

“Preferential Procurement Regulations of 2001" - Annaxure C;

“Supply Chain Management Policy of the Overstrand Municipality” -
Annexure D. (Counsel's attention is invited fo the fact that the
aforementioned policy is a draft! | am informed that the public-
participation process for purposes of the adoption thereof by Council will

only cammence during the second half of February 2008.)

Five (9) tenders were received and a copy of the report which served
before the municipality's Tender Evaluation Committes on 11 Aprit 2007 is

attached as Annexure E,



11.

12.

13.

14,

15.

17 Azl‘

A representative of one of the other unsuccessful tenderers, one Schatk
Loots of ASLA DEVCQO (Pty) Ltd [hereinafter referred to as ASLA] in the
meantime requested a meeting with the Executive Mayor, Clir TB
Beyleveldt, on 28 May 2007 which meeting was followed up with a letter of
the same dats to the Executive Mayor (see Annexure J). Due to the
sensitive nature of the content of the aforementioned letter, the Exacutive
Mayar handed the letier to me, in my capacity as Head: Management
Services in the Office of the Municipat Manager, on 31 May 2007 with the
request that the letter be brought 1o the attention of the Municipal Manager

upon his return to office, which | did,

Copies of a further laetter dated 15 November 2007 and of an e-mail dated
28 November 2007 directed to the Municipal Manager are attached as
Annexures K and L respectively.

Adv Koekemoer has in the meantime resigned as Municipal. Manager and,

though his services will only terminate on 31 January 2008, he acts as per

agreement as a Project Consultant from 1 Nove-mb'er' 2007. | have been |
appointed as Acting Municipal Manager as fi'cm"1 Navember 2007 (see

Annexure M).

Adv Koekemoer however replied to the letter and e-mail mentioned in 12.

on 28 November 2007 and a copy of the letter is attached as Annexura N.

ASLA replied to the letter mentioned in 14, on 7 December 2007 and a
copy of the lefter is attached as Annexure O.
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The relevant item and recommendation then served before the
municipality's Tender Adjudication Committee on 13 April 2007 and a copy
of the minutes, as far as this item is concerned, of the said meeting is
attached as Annexure F.

The aforementioned resolution was executed on 20 April 2007 and copies
of the letters forwarded to the tenderers are attached as Annexure G,

The attention of tenderers was invited to the fact that they could lodge

appeals in terms of section 62 of the Local Government: Municipal
Systems Act, 2000 (Act 32 of 2000) [hereinafter referred to as the
Systems Act] against the allocation of the tender and that the appeal
period would expire on 11 May 2007.

Only one {1) tenderer, to wit Messrs Blue Whale Property Projects CC,
submitted an appeal within in the appea period and a copy of the appe_al
is attached as Annexure H. '

The Council of the Overstrand Muniéipality hés in fﬁé meantime on 28
February 2007 appointed the Municipal Manag'er of the Municipality as the
appeal authority for the hearing of tender appeals (see Annexure I) and
the appeal referred to in 8. above was, in the absence of the Municipal
Manager, who was abread as fram 17 May 2007, submitted to the then -
Acting Municipal Manager on 25 May 2007 by the Manager: Procurement
Management.

The then Acting Municipal Manager however did not consider the appeal
and forwarded the documentation to the Municipal Manager (Adv Jan
Koekemoer) for him to consider the matter upon his return to office on
11 June 2007 or thereafter.
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18.

Adv Koekemoer replied to Annexure O {see 15.) on 11 December 2007, a
copy of which is attached as Annexure P. [l must admit that the
content of this lettar only came to my knowledge on 18 January 2008
whilst finalizing this memorandum and this might change the gist to
my questions — | however do unfortunately not have time to amend

or re-think the questions!l]

During the middie of December 2007 |, with the assistanice of Adv
Koekemoar, considered the appeal of Messrs Blue Whale Property
Projects CC {see 8. above and Annexure H) and | was satisfiad with the
tender not being awarded to them. Though a reply was drafted and
signed by me — see Annexure Q, | was informed by the Manager:
Procurement Management that, for reasons unknown to me, the said reply
was not forwarded to thern,

| was likewise, with the assistance of Adv Koekemoer and after
discussions with the Manager. Housing of the Municipality (Mr. Bobby
Von Diring) and Mr. Pieter Engelbrecht from the"'_cc:nmpany ICE_'Group-
(Pty) Ltd [hereinafter referred to as ICE Gméb} who assisted in the
evaluation of the tenders (and after both have denied the correctness of
ASLA's accusations — see 11. above and Annexure J) satisfied that the
rasolution of the Adjudication Committee was correct in awarding the
tender to M5 Developments {Cape) {Pty) Ltd [hereinafter referred to as
M35] - the latter to have won the tender by a mere 0.6 points due to points
awarded to them for their company's HDI status (see 5. above and
Annexure F). During the aforesaid discussions a copy of the evaluation
report of ICE Group was made available to us, a copy of which is attached

as Annexure R.
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21,

It was my intention to attach Annexures R (18. above) and E (4. abave)
to my letter to ASLA as support of my preliminary decision to uphold the
resolution of the Adjudication Commitiee in awarding the tender to M5,
However, when preparing the attachments, | have noted that Annexure A
to the report — first paragraph on page 4 of the report {see 18. above and

Annexure R) was not attached.

| have requested my secretary to cobtain the annexure under discussion
from either Mr. Von Diring or Mr. Engelbrecht and a copy of the annexure

so obtained is attached as Annexure 5.

When studying the annexure under discussion (Annexure $52/2) |
immediately discovered that there are certain differences between the
information on the said annexure and the information submitted to the

Adjudication Committee by the Evaluation Commitiee (Annexures E8/8},

The differences are:

ICE Group: "EvéIUatio:h Committee:

Evaluation criteria:
Tenderer: M5 ASLA M5 CASLA
Local content 3 2 1 1
Empowerment workforce 07 1.4 0 0

22.

22.1.

| requested a meeting with the Manager. Procurement Management to
discuss the aforementioned differences.

As far as local content is concerned she referred me to paragraph 9.7 of
the tender documents. Copies of these pages are attached as follows:

M5 - Annexure T, and

ASLA - Annexure U.
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The address submitted by M5 is a holiday home in Onrus River and no
business is conducted from that property. M5 thus only qualifies for one
(1) point for there address of business being in the Western Cape.

The address submitted by ASLA is in Strand. According to her the
consultant erred in awarding two (2} points to the said tenderer as Strand
is not in the Overberg and they thus only qualify for one (1) paint for there
address of business being in the Western Cape.

I have no problem with the above and concur with her reasoning.

As far as empowerment of workforce / development of human
resources are concerned, my attention was invited to annexure MBD8.6
of the tender documents, copies of which are attached as follows:

M5 - Annexure V; and

ASLA - Annexure W.

M5 claimed 0.7 points for 1-1.5% of their wage bill being spent on
development of human resources. '
ASLA claimed 1.4 points for 1.6-2% of therr wage Gill bemg spent on

development of human resources.

The Manager: Procurement Management however decided not to
award any points to the tenderers for this criterion as they have
“failed fto submit deocumentary proof with their tender

documents {o substantiate their claims"”.

| beg to differ from this viewpoint. My reason for this is that
nowhere in the tender documents are tenderers requested to
submit documentary proof for points so claimed. In fact, in
paragraph (iiiy on annexure MBD6.8 of the tender documents (see

Annexures V2/2 and W2/2), lenderers are requested to inter alia
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acknowledge that “In the event of a contract being awarded as a

22

result of points claimed, the contractor may be required to

furnish documentary proof to the satisfaction of the purchaser

that the claims arg correct.” (My emphasis.) The Manager

Procurement Management has confirmed that no such requests

were directed to both the applicable tendererst

23. it means that, if my viewpoint put forward in paragraph 22.2.2. is correct,
M5 must have been awarded 0.7 points for empowerment of workforce
and ASLA must have been awarded 1.4 points for same - with the result
B 5 that, when added up with the other points awarded, the total points
| {out of hundred) to be awarded to the two tenderers under
discussion should have been
M5 : 92.3 points; and
A3SLA ;. 92.4 points
with ASLA as the bid winner by 0.1 pointl

24. At this stage it needs to be mentioned that, as far as paragraphs two (2) -
and five (5) of Annexure G1/5 is concerned, | am informed that no such

agreements were concluded with M5,

25, Having regard to section 62(3) of the Systems Act, which section provides
that: _
“The appeal authority must considsr the appeal, and confirm, vary or
revoke the decision, but no such variation or revocation of a decision may
detract frorm any rights that may have accrued as a result of the decision”
{my emphasis),
and bearing in mind the economic value of this tender, | nead counsel's

advice on the following:
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25.2,

25.3.

25.4

255

Can the appeal authority regard Annexure J, which annexure was
received 17 days after the appeal period in terms of section 82(2) of the
Systems Act has lapsed, as a legitimate appeal ~ notwithstanding the

content of Annexure P?

If the answer to 25.1. is in the negative, what is the authority of the appeal
authority when it considers a legitimate appeal from appellant XYZ
(Annexure H) and when daing so establishes that the Adjudication
Committee based its decision on wrong information and that the tender
should have been awarded to tenderer ABC — bearing in mind that
“...the appeal authority must consider the appeal” as opposes to an
appeal?

If the appeal authority has the authority to act in terms of the scenario
mentioned in 25.2., can M5 argue that section 62(5) of the Systems Act
(“An appeal authority must commence with an appeal within six weeks
and decide the appeal within a reasonable period.”) was not adhered to
and, if found in their favour, what will/can the effect 6_f such a foundihg be?

Bearing in mind 24. above, can it be argued that any rights towards M5
have accrued as a result of the decision {see 5. and Annexure F)?

Can the appeal authority under the said circumstances decides that, as a.
result of the wrong information submitted to the Adjudication Committee,

new tenders ara to be invited?

COENIE GROENEWALD
ACTING MUNICIPAL MANAGER: OVERSTRAND MUNICIPALITY
MOBILE PHONE: 082 552 9555

18 JANUARY 2008
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From: "Deairdre Olivier" <dolivier@fairbridges.co.za>

To: "Coenie Groenawald" <cgroenewald@overstrand.gov.za>
Date: 2008/01/23 1218 PM

Subject: Opinion on appeal vs tender for housmg imptementer
Attachments: Scan7883.pdf

Dear Coenig,

As requested please find attached Advocate Fagan's opinion on the appeal =

process for the tender awarded for a housing implamenter,

In essence his advise is that you must consider the incorrect scoring =

which has come {o your attention and advise ASLA and M5 of it and ask =

for their representations. In this regard see paragraph 18 of the =
opinion.

The other issues raised are also dealt with.

Should you have any queries do not hesitate to contact the writer.
Regards

Deirdré Olivier

Director: Litigation Department

Fairbridges

Constantia

Tel: (021) 7940911  Tei {Internationak): +27 21 794 0911
Fax: (021) 794 0922 Fax (International): +27 21 794 0922

Email. dolivier@fairbridges.co.za <mailto; dolivier@fairbirdges.co.za»

Website: www fairbridges.co.za <htip:/iwww fairbridges.co.za>

The Directors of Fairbridge Arderne & Lawton Inc, registration number =
1985/000003/21, arelisted at; =
<http:/Awww fairbridges.co.za/directors. htm>

“This email is intended for the addresses only, and contains =
confidential information which may be legally privileged. iIf you are =
not the intended recipient kindly notify the sender immediately by =
return e-mail and detate the original message. You may not copy it or =
disclose its contents to any person.”

—----QOriginal Message——-

From: konica@fairbridges.co.za {mailto:konica@fairbridges.co.za]
Sent: 23 January 2008 02:07 PM

To: Deirdre Olivier

Subject: Scans from the Konica scanner

Your scanned data is attached

P!
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Page 1
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e Ex parte:

OVERSTRAND MUNICIPALITY

In re:

TENDER APPEAL

OPINION

EDUARD FAGAN
Chambers

Cape Town
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Infroduction

Consultant is the Overstrand Municipality.

At the beginning of 2007 Consultant invited tenders for the appointment of

an implementation agent for housing projects within its area of jurisdiction.

Consultant received five tenders. A reportin regard to the tenders served
before Consultant's tender evaluation committee on 11 April 2007. The
item and recommendation of the evaluation eommittee then served before

Consultant's tender adjudication commitiee on 13 Aprii 2007,

On 20 April 2007 Consultant addressed a letter fo the successful tenderer,
M5 Development (Cape) (Proprietary) Limited {“M5"), advising it that it had
been successful and that a contractual relationéhip wbuld be established

upon completion and signature of the formal contract.

Also on 20 April 2007, Consultant addressed [etters to the unsuccessful
tenderers, advising them of this fact and of their right to lodge an appeal in
terms of section 62 of the Local Government: Municipal Systems Act 32 of
2000 ("the Systems Act”} within 21 days. Two of the unsuccessful
tenderers were ASLA Devco (Proprietary) Limited {"Asla”) and Blue Whale

Property Projects CC (“Blue Whale").

mu,,,}



On 10 May 2007, i.e. within the 21-day pericd allowed therefor, Blue

Whale lodged an appeal. The notice of appeal contains effectively only
two grounds: first, that Consultant failed to adhere to its own policy of
preferring local contractors over others; and secondly, that in so far as the
decision might have been based on the fact that M5 had built the Kwasa-
Kwasa RDP houses, Blue Whale had been treated unfairly in not having

been given a fair opportunity o compete with M5.

On 28 May 2007 (at the earliest) Asla lodged an appeal. It did so on the
basis that Mr Pieter Engelbrecht of the engineering firm that had assisted
Consultant in evaluating the tender had been improperty ‘influenced by
Consuitant's housing manager, Mr Bobby vén During, in awa:rding points
to the various tenderers. Whilst it recognised that its aﬁ}peai was |odged
out of time, Asla said, first, that the fact on Whic.ﬁ'it relied had only come to
its attention after the appeal period had terminaied, and secondly, that the

appeal of Blue Whale was slill pending.

Consultant's acting municipal manager, Mr Coenie Groenewald, is the
appeal authority. He has discussed the allegation of Asla with Messrs
Engelbrecht and Von During, who deny its correctness. | am advised by
Mr Groenewald that there is no merit in the appeal of Blue Whale, but that

Blue Whate has not yet been told that its appeal is being furned down.
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10.
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In the course of his investigations, Mr Groenewald however discovered
that the points allocation in terms of which the tender was decided was
incorrect, and that instead of M5 having obtained the highest poinfs by a
margin of 0,6 points over Asla, Asla should have been awarded a score

that is 0,1 points higher than that of M5.

| am instructed, as a matter of considerable urgency, to advise Consultant

oh the following:

10.1  whether the appeal authority is entitled to consider Asla's appeal,

notwithstanding the fact that it was lodged out of time;

10.2 what the appeal authority should do in respectof the knowledge he

has acquired Conceming the incorrect scofing of Asia and M5;

10.3 assuming that the appeal authority were to find on appeal that Asla
is the successful tender, whether M5 can raise as an objection to -
that finding the fact that the decision was not taken timeously in

terms of the Systems Act;

10.4 whether any rights have been accrued by M5, and



10.5 whether the appeal authority can in the circumstances decide that

new tenders should be invited.

Asla’s appeal

1.

12.

13.

Section 62(1) of the Systems Act places an absolute restriction on
Consultant's ability to determine appeals. The only basis on which an
appeal can proceed, is if written notice of the appal and reasons have
been given to the municipal manager within 21 days of the date of the

notification of the decision.

The Systems Act gives Consultant no authority to condone the late
lodgement of an appeal, and such authority is not a necessary

concomitant of the appeal power that Consultant does have.

In the circumstances, Asla’'s appeal is out‘ of time and cannot be
considered. The 21-day period is not extended for other potential
appeltants merely because one of the unsuccessful tenderers did appeal .
within the prescribed period. Nor is it relevant that the pecessary
information only came to Asla’'s attention after the 21-day period had
elapsed: that would be a fact that has a bearing on condonation only, for

which no power exists.
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Incorreet scoaring

14.

15.

16.

The issue as to what Consultant should do in regard to its knowledge of
incorrect scoring, notwithstanding the fact that no appeal on that basis is
before is, is not without complexity. On a careful consideration of the

matter, though, it seems to me that there is a clear answer.

Let us consider first what the purpose of an internal appeal is. Baxter

Administrative Law p 255 puts it thus:

A right of appeal is an invaluable safeguard. It provides an aggrieved individual
with the assurance that the decision will be reconsidered by a 'second decision-
meker. The appeliate body is able to exercise a calmer, more objective and
reflective judgement. Detached from the ‘dust of the arena’, as it were, and the
immediacy of the initiat decision, the s€cond decision-makeris in a béiler position
o discern a faulfy reasoning process and, in particular, to evaluate facis. This
assumes special importance in the case of a discretiohary decision since much of
that decision is likely to depend on the inferences ('ultimate facts’) drawn from the
raw evidence ('basic facts’). in the end the final decision will have been the
subject of more careful scrutiny, prolonged debate and sober reflection.

Piele)
A 7//3

Now tet us consider the nature of the appeal. it seems to me thatitis a

wide appeal, in the sense that the appeal authority is entitled to have
regard to additional evidence or information. That is the usual nature of an
internal appeal (Baxter op cit p 257; see also Tikly and others v Johannes
NQ and others 1963 (2) SA 588 (T) at 590F-502E; Hoexter Administrative

Law in South Aftfca pp 66-67). Since the purpose of an internal appeatl is
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make a correct determination, it is sensible that the appeal should
ordinarily be a wide one, There is nothing in the wording of section 62 that
would cause one to consider that the appeal should be limited in this
instance to what was before the adjudication committee. In any event,
even were the appeal to be limited in that way, it seems that the scoring of
the evaluation commitiee was wrong on the evidence before it, which is
also evidence now before the appeai authority: the appeal authority has

not in fact elicited new evidence.

Once cone understands the position of the appeal authority to be that of
ensuring that the tender is correctly awarded by Consu!tant; it follows that
any knowledge in his possession reievant tﬁ that issue should be applied
to his determination on appeal. Consultant is at the en‘dbf thé day obliged
to act lawfully. That means, amongst other thihgs, ';iha.t' in ter.r'n.s' of section
2(1){f) of the Preferential Procurement Policy Frémework Act 6 of 2000 the
contract must be awarded to the tenderer who scores the highest poinis,
unless objective criteria exist justifying an award to a different tenderer;
and that in terms of section 217(1) of the Constitution of the Republic of
South Africa, 1896, Consultant must follow a process that is fair, equitable,
fransparent, competitive and cost-effective {see also paragraph 2(1) of
Consultant's supply chain management policy). Furthermore, there is a

general duty on Consultant to act in the best interests of the local

Prak/

B

ultimately for the administrative body, the organ of state, in question to
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community (section 4(2){a) of the Systems Act), which is presumptively a
duty best achieved — all other things being equal — by awarding the tender

to the tenderer who scores the highest number of points.

Asla has not appealed timeousily, and in its appeal did not raise as a
complaint the fact that it was incorrectly scored in one crucial respect.
Asla clearly is unaware of this mistake. The appeal authority is however
aware of it, and is seized of the maiter of the award of the tender generally
by virtue of the appeal of Blue Whale. | do not think that it would be
proper for the appeal authority to close his eyes to the true facts. Instead,
he should use the opportunity presented by the appeal process — subject
to what 1 advise below regarding how the process should be conducted
and the delay in completing the appeal proﬁess _ to correct the scoring,
which will in ail probahility have the result (since therg ié no 6ther reason,
as far as | am aware, why Asla would not be a éuifabile contfét:tor) of the

tender being awarded to Asla rather than to M3.

I would hawever suggest to Cﬁnsu!tant that the appeal authority follow a .
process. He should address correspondence to both M5 and Asla - not to
the other tenderers, for nene of them is affected by this matter — advising
them of what he has discovered regarding the scoring of M5 and Asla. He
should then invite both of them fo make written representations regarding

this finding. Since the appeal process has already been delayed

Paol
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considerably (an aspect with which | shall deal below), it would be
advisable to keep them to short time periods. The appeal authority will be
able to decide whether he should give M5 and Asla a further opportunity fo
comment on one another's representations, either again in writing or

orally, once he has considered them himseif.

| find nothing in section 62 of the Systems Act or in Consultant's supply
chain management policy that preciudes the appeal authority from
following such a procedure. It seems to me sensible and appropriate that
he should do so. His decision is one of considerable financial significance,
and a fair process of this kind will enable him to understand better why the
initial scoring was apparently incorrect. It wol_jld aiso be th;a correct thing
to do vis-a-vis M5, which has at least a Iegitiﬁﬁate expectation at this stage
of being heard on the question of whether the tender:aWarde-d to it should

instead be awarded to Asla.

The delay in the apbeal process

21.

in terms of section 62(5) of the Systemns Act, the appeal authority must
commence with an appeal within six weeks and decide the appeal within a
reasonable period. it is not apparent that the appeal authority did either of

these things. (I must add that the acting municipal manager was only
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appointed in that position with effect from 1 November 2007, so that the

delay was not caused by him.)}

it is now a somewhat remarkable eight months since Blue Whate lodged
its appeal. The probabilities are considerable that the appeal authority did
not commence the appeal process within six weeks from 10 May 2007. in
any event, it is to my mind inconceivable, given the limited nature and the
lack of substance of Blue Whale's appeal, that eight months could be
considered anything but an unreasonable period in which to decide the

appeal.

It does not however follow from this that the appeal authoréty now can no
longer come to a decision on appeal. Section 6k3)(b) of the Promotion of
Administrative Justice Act 3 of 2000 envisages.' that where an
administrative official has failed to take a deciéioﬁ' with.in. the period
prescribed by law, proceedings for judicial revie‘w may be instituted “on the
ground that the administrator has a duty to take the decision
notwithstanding the expiration of that period”. This gives effect to the
common-law position, according to which it has always been possible to
obtain a mandamus compelling a slow or reluctant administrator to take
action or make a decision {Currie and Klaaren The Promotion of

Administrative Justice Act Benchbook p 168}
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| am therefore of the view that the appeal authority should continue with
the appeal, notwithstanding the rather inordinate delay to date. Indeed, it
would be inappropriate for the appeal authority not to do so. If his
determination of the appeal is out of time, that is a point to be taken by a
dissatisfied tenderer on review in due course, not by the appeal authority
mero motu. The appeal authority is seized of the appeal, and should

determine it.

Rights accrued by M5

25.

206.

in the judgment of Cleaver J in Jicama 17 (Pty) Ltd v West Coast District
Municipafity 2006 (1) SA 116 (C) the Court held that a binding agreement

came into force upon the accepiance of a tender, notwithstantding the fact

Ps m !
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that a formal contract stil remained to be signed (at 121B-D). What the

Court found, was that in the event of stich a contract not being signed, the
successful tenderer would nevertheless be entitled to rely on the

acceptance of its tender as constituting a binding agreement.

There is one fact in the present matter which may serve 1o take it outside
of the ambit of the Jicama judgment, namely that the lefter by which
Consultant informed M5 of its success in the tendering process expressiy
stated that a binding contract would be constituted by the completion and

signing of the formal contract. That was not the situation in the Jicama
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case. | am however of the view that that difference is probably insufficient
to result in a finding contrary to that in the judgment. The letter to M5
commences by advising it that “your enterptise has been appointed as the

successful tenderer to the provision of abovementioned service”.

27.  The fact that M5 may have acquired rights makes no difference to the
question of what Consultant is to do on appeal, though. On the reasoning
of Cleaver J, it will almost invariably be so that on award of a tender, rights
accrue — subject, however, to the outcome of the appeal process for which

legislative provision is made.

Whether the appea! authority can decide that new tenders shouid be invited

28.  The appeal authority's power is limited io the determination of the appeal.
He cannot invite new tenders. He can only make a finding on the basis of
the existing tender process, aimed an ensuring that the ultimate decision

of Consultant is the correct one.

Eduard Fagan /

Chambers
Cape Town
22 January 2008



Republile of South Africa

IN THE HIGH COURT OF SOUTH AFRICA
(CAPE GF GOOD HOPE PROVINCIAL DIVISION)

Case No: 6277/08

ot

In the matter between:

M5 DEVELOPMENTS (CAPE) (PTY) LTD Applicant

and

CC GROENEWALD N.O First Respondent
OVERSTRAND MUNICIPALITY o Second Respondent
ASLA DEVCO (PTY) LIMITED | Third Respondent

BLUE WHALE PROPERTY PROJECTS CC - Fourth Respondent -

JUDGMENT: 12 FEERUARY 2009

Le Grange J:

[1]  In this matter the Applicant {M5) seeks an order reviewing and setiing aside a

decision by First Respondent (Groenewald), the acting municipal manager, that a

tender (SC055/2007) of Second Respondent (the Municipality), which was allocated
by the Tender Adjudication Committee of Second Respondent to the Applicant, be

re-allocated to Third Respondent (Asla).
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[2] M5 furthermore seeks a declaratory order that a valid and binding contract
came into existence between the Municipality and itself, pursuant to the allocation of

the tender to M5, alternatively that Applicant is entitled to enter into such contract,

thereby giving effect to the allocation of the tender,

[3] The factual matrix is mainly common cause between the parties in this

matter,

Y [4] The Municipality, in the first quarter of 2007, published an invitation to tender
for services that had to be rendered as the implementing agent for housing projects

in the Overstrand Municipal Area.

[5] M5 duly submitted its tender documents and from the 16 tender documents
that were received by the Municipality, only 5 tenders were regarded as bona fide,

from inter afia M5, Asla and Blue Whale (Fourth'Respo.ndent). .

.] [6] The Municipality thereafter appointed an independent consultant firm, namely

ICE Group (Pty) Ltd ("ICE"), who recomimended that the tender be allocated to M5..
[7] The Municipality’s Tender Evaluation Committee, pursuant to the
recommendation of ICE, made a formal recommendation that the tender be

allocated to M5,

[8] At a subsequent meeting of the Municipality’s Tender Adjudication Committee
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held in April 2007, a resolution was adopted whereby the tender was allocated to M

3

in accordance with the aforementioned recommendation,

[9] M5 was informed of the allocation of the tender to it by means of a letter

dated 28 April 2007. The letter records the following relevant information:-

“Jt is our pleasure to inform you that your tender for the provision of the
abovementioned service has successfully complied with the conditions and
specifications of the tender as set by the Municipality and that your enterprise
7 has been appointed as the successful tenderer for the provision of

abovementioned sarvice.

Upon completion and signature of the formal Contract and upon the issuing of
this letter of acceptance by the Municipality a binding contract will be
established between your enterprise and the Municipality for the above
mentioned service. -

You are advised that all the terms and conditions of tender as-well as the tender .

specifications and requirements continue to apply to the coniract for the

duration thereof, and that any variation or failure to-comply with the tender

specifications and requirements, will amount to a breach of contract, umess
] approved in writing by the Municipality.

Please be informed that the unsuccessful tenderers have a right of appeal in
terms of Section 62 of the Local Government Municipal Systems Act, 2000 (Act
32 of 2000) against the decision taken by the Tender Committee, which right of
appeal must be exercised within 21 days from date of this ietter.

After expiry of the appeal period, you will be required to sign the service
contract before the implementation date.”

[10] Letters were also forwarded to the unsuccessful tenderers, in which it was
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stated that they are afforded 21 days in which to lodge appeals in terms of Section

62 of the Local Government: Municipal Systems Act, No 32 of 2000 (“the Systems

Act™} against the allocation of the tender.

[11] Biue Whale lodged an appeal timeously. Asla failed to lodge an appeal within
the prescribed time period, but filed a notice of an appeal after the expiry date. From
May 2007 to January 2008, no steps were taken by any official of the Municipality to
finalize the appeal. Groenewald, who has been employed by the Municipality in
various positions, was the acting municipal manager between the periods 1
November 2007 to 31 March 2008. The previous municipal manager had resigned

and a new municipal manager was appointed with effect from 1 April 2008.

[12] In February 2008, Groenewald dismissed the appeal of Blue Whale and ina

letter dated 12 February 2008 recorded the reason for the decision. as follows: *7 _
have considered your representations and have to inform you that your appeal had to be

rejected as no fault could be found regarding the adjudication process.”

[13] Groenewald however, whilst considering the appeal lodged by Blue Whale,
._ discovered that there were certain differences between the evaluation done by ICE
and the information submitted to the Municipality’s Tender Adjudication Commitiee
by the Tender Evaluation Committee. According to Groenewald, in the category
(empowerment of workforce/development of human resources), certain points were
awarded incorrectly to M5 and Asla. In a letter dated 29 January 2008, M5 was
informed about this. The letter also records the rescoring of the points of the

category in question and Asla as the bid winner by 0.1 point.
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[14] M5 was invited to make written representations to Groenewald regarding all
the matters raised in the letter, within a period of one week. M5 was also requested
to submit, along with the written representations, further information and
documentation, including a confirmatory letter by M5's chartered accountants
relating to the points claimed in the category in question in terms of which the

tender was evaluated.

[15] In a further letter dated 7 February 2008, Groenewald indicated that if he did
not receive anything from M5 by 11 February 2008, he would assume that M5
intends not to avail itself of the opportunity to participate in the appeal process to

assist the appeal authority reaching a correct decision.

[16] M5's attorneys responded on 11 February 2008 with a request that M5 be |
afforded an extension of time as it was advised by it's-audit;:_r_s- that it_woi;ﬁi'take
approximately 14 days from that date, to provide and furnish First Respondent with
the relevant information and documentation. M5’s attorneys also made reference in
the letter that 1 point was awarded under a particular heading “Local Content” to
. M5, when in fact it qualifies for the full 3 points and the rights of M5 were reserved-

in that regard.

[17] Groenewald, notwithstanding this requests, informed M5 on 12 February 2008
that as the duly appointed appeal authority, he came to the conclusion that in the

category (empowerment of workforce/development of human resources) certain

Csly



points were incorrectly scored and are to be awarded to M5 and Asla. As a result of
the rescoring, M5 achieved 92.3 points and Asla 92.4 points. Groenewald re-

allocated the tender to Asla and informed M5 that its tender was unsuccessful.

[18] Against this background M5, on an urgent basis, launched these proceedings.
The founding affidavit filed on behalf of M5 relies upon a number of review grounds.
As a result of my view of the matter, I deem it unnecessary to deal with all of these

grounds.

[19] The main attack against Groenewald’s decision is firstly, the Municipality has
falled to adopt and implement a Supply Chain Management Policy, and for that
reason Groenewald as appeal authority, was not authorized in terms of the
empowering provisions of either the Local Government: Municipal Systems Act 32 of
2000, the Preferential Procurement Policy Framework Act No .5 of 2000:. Municipal
Finance Management Act No. 56 of 2003 (MFMA), o.r 'tﬁ'e.-hét;ﬁlcipa!_ S_upph! Chain
Management Regulations (The Regulations) as pubtlished in terms of Section 168 of
the MFMA, to make the decision to re-allocate the tender to Asla. Secondly, the
appeal of Asla was time barred and therefore Groenewald could not have considered
. their appeal. Lastly, Groenewald, as appeal authority failed to apply the aud alteram
partem rule. Moreover, Groenewald became functus officio when he advised Blue
Whale that its appeal had been dismissed and acted uffra vires in re-allocating the

tender to Asla.

[20] Mr. J.W. Olivier (SC) assisted by Mr. R.B. Engela appeared on behalf of M3.

. olz



43

Mr. E Fagan appeared for Groenewald and the Municipality and Mr, H.C Schreuder

for Asta, Blue Whale did not oppose the Application.

[21]1 Mr. Olivier and Mr. Fagan addressed me extensively on the relevant legisiation
pertaining to matters relating to tenders. Reference was also made to decided cases,

including Reader and Another v Ikin and Ancther 2008 (2) SA 582 (C) and Syntell

(Pty) Ltd v The City of Cape Town and Another (CPD case no 17780/07). See also:

The Municipality of the City of W r_and Another (719/2007) [2008]

ZASCA 130 dated 14 November 2008.

[22] The principal submissions by Mr. Olivier are firstly, that the purported exercise
of the power in terms of the provisions of section 62 of the Systems Act, was
unlawful and illegitimate as the decision in casu, was not taken by a staff member in
terms of a power or duty delegated in terms of section 59 of _Part 3 of the Systems
Act, but by the Bid Adjudication Committee in a'ccdrda.nce witﬁ_,e;, commi_tteé syétem
and accordingly there was no right of appeal for Blue Whale. Moreover, Second
Respondent’s failure to comply with the express provisions of the MFM Act and the
prescribed regulatory framework could not have provided Groenewald with an
. appeal authority in terms of the Systems Act. Secondly, even if Groenewald was
vested with an appeal authority, he failed to apply the audy alterem partem rule and
the decision to re-allocate the tender to Asla was irrational as he dismissed the

appeal of Blue Whale that was before him and became funclus officio.

[23] The submissions by Mr. Fagan, briefly stated, are that the Acting Municipal




Manager was the relevant appeal authority in terms of the provisions of section 62
(4) of the Systems Act, and therefore had the necessary authority to hear an appeal
and did not act witra vires. He also contended that there is no validity in the
argument that Groenewald should have applied the Supplied Chain Management
Policy as the provisions of section 62 of the Systems Act makes adequate provisions
for Groenewald to hear an appeal, which process is separate from the tender
evaluation and adjudication process. The legal validity thereof must, according to
Mr. Fagan, be judged on its own terms. With regard to the attack by M5 on the
procedural fairness of the process, it was argued on behalf of Groenewald and Asla
that M5 was given an oppottunity to be heard, but did not avail itself of such
opportunity. It was also argued that Groenewald was not functus offfcio when he
advised Blue Whale that its appeal had been dismissed. Furthermore, the appeal
process had not come to an end and Groenewald was within his rights to re-allocate

the tender to Asla, as no rights accrued to M5,

[24] Mr H.C Schreuder agreed mainly with the submissions made by Mr. Fagan,

and contended that unless there are certain objective criteria that justify the award

to another tenderer, the contract should be awarded to the tenderer who scored the

. highest point, which was Asla.

[25] It is a fundamental principle of the Rufe of Law that the exercise of a public
power is only legitimate where it is lawful. It is central to our constitutional order
that the legislature and the executive are in every sphere constrained by the

principle that they may exercise no power and perform no function beyond those
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conferred on them by law. In this regard see ife A Greater

Johannesburg TMC 1999(1) SA 374 (CC) at para’s 56 and 58 and Minister of Local

Government, Housing and Traditional Affairs, Kwazulu-Natal v Umlambo Trading 29
CC and Others 2008 (1) SA 396 (SCA) at 401 H.

[26] Section 217 (1) of the Constitution provides that when an organ of state, in
the local sphere of government, in contracts for goods or services, it must be done
in accordance with a system which is fair, equitable, transparent, competitive and
cost effective. National legislation has to prescribe a framework in which the policy,
referred to in section 217 of the Constitution, must be implemented. See also:
Darson Construction (Pty) Ltd v City of Cape Town 2007 (4) SA 488 (C) at page 498
D-E.

[27] This principle is confirmed in section 112(1) of the_'.-} Local vaemment: _
Municipal Finance Management Act, No. 56 of 2003 (tﬁe ..MFM‘ Act) which, i&ter. alia,
provides that the supply chain policy of a municipality or municipal entity must be
fair, equitable, transparent, competitive and cost-effective and comply with a

prescribed regulatory framework for municipal supply chain management.

[28] The MFM Act mainly deals with the financial affairs of municipalities and other
institutions in the local spheres of government to secure sound and sustainable
management. Section 3 (2) thereof provides that in the event of any inconsistency
between a provision of the MFM Act and any other legislation-in force, then the MFM

Act takes effect, and which regulates any aspect of the physical and financial affairs
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of municipalities or municipal entities, a provision of the MFM Act prevails.

[29] Part 1 of chapter 11 of the MFM Act deals with Supply Chain Management
with regard to the procurement of goods and services. In terms of Section 111, each
municipality must have, and implement a Supply Chain Management Policy which

gives effect to the provisions of Part 1.

[30] Itis not in dispute that the Municipality did not adopt and implement a Supply
Chain Management Policy at the time that Groenewald took the decision to re-

allocate the tender to Asla.

[31] Section 112 of the MFMA likewise provides that the- Supply Chain
Management Policy of a municipality or a municipal. entity must be fair, equitable,
transparent, competitive, cost- effective and comply with the_.prescribed. requlatory
framework for Municipal Supply Chain Managerﬁeht. 'In_l t’errﬁs_, .of the-p_rov'isiohs of
section 83 and 85 of the Municipal Systems Act, 32 of 2000, detailed requirements
are stipulated for the procurement of services through agreements with non-public
sector providers. The purpose of the prescribed regulatory framework is to ensure a
. fair and transparent service to avoid corruption and fraud within the system and to
preserve ethics to any service that is delivered by the Municipality. It also highlights
oversight and accountability and ensures that municipal managers abide by these

gthical rules.

[32] Returning to the undisputed facts of this matter, the decision by the



Municipality to award the tender to M5 was made by its Tender Adjudication
Committee. The members of this committee were the Chief Financial Officer (the
Chairperson), the Director of Infrastructure, the Director of Community Services, the
Director of Economic Development and the Head of Management Services. These
persons are all staff members of the Municipality and three members constitute a
quorum. From the composition of this committee, all of whom are staff members, it
is evident that the decision on the tender was taken by staff members other than the

municipal manager.

[33] The argument that the Tender Adjudication Committee lacked the necessary
written delegation as it did not form part of the record provided to M5 by
Groenewald and the Municipality, is in my view without merit. This issue was raised

for the first time by M5 in its replying papers. According: to the answering affidavit

! . Cn'll

filed by Groenewald, the composition of the Tender Adjudication Com'mittee had

been determined by the council of the Municipality. There_-is- t.herefore_nolbas'is to

come to the conclusion that the Committee lacked the necessary written deiegation.

The argument therefore that the decision in question was not taken by a staff

member in terms of a power or duty delegated by section 59 of Part 3 of the

_ Systems Act is therefore without substance. I am satisfied that, in terms of the
provisions of section 62 (4) of the Systems Act, the municipal manager is the appeal

authority.

[34] It is further common cause that the Municipal Supply Chain Policy was not

officially implemented, although the policy was applied in the process of this matter.
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Groenewald, however, relied on the provisions of the Systems Act to consider the
appeal of Biue Whale. The contention on behalf of M5 that Groenewald acted uftra
vires as the legislator could never have intended a further general appeal procedure
in terms of section 62 of the Systems Act if a specific appeal procedure has been set
out in regulation 49 and 15 of the Supply Chain Management System, is

misconceived.

[35] Despite the provisions of Section 111 of the MFMA which stipulates that each
municipality must have and implement a supply chain management policy, the
legislature clearly envisage a period, after the enactment of the MFMA, that
municipalities will not have a supply chain management policy in place. It will be
untenable in law, that during these periods no intermal appeals could be heard.

Section 62 of the Systems Act, is therefore in my view, the operative provision.

[36] In casu, the tender was awarded to M5 on condition that the unsuccessful
tenderers have a right of appeal against the decision taken by the tender committee,
which must be exercised within 21 days. Blue Whale exercised its rights and Asla

. filed a notice of appeal outside the 21-day time limit.

[37] Groenewald, in my view, correctly considerad the appeal of Blue Whale as the
tender awarded to M5 by the Municipality, was conditional and subject to a 21-day

appeal process. See also Syntell supra at paragraph 58,
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[38] The issue that needs closer scrutiny is whether Groenewald acted within his |
authority as outlined in the Municipal Systems Act and complied with lawful
administrative action when he dismissed the Blue Whale's appeal, and mero muio,
revoked the decision {o allocate the tender to M5 and re-allocate it to Asla. In this

regard see Logho Properties CC v Bedderson N.O in and Others 2003 (2} SA 460
(SCA) at 465 F; Transnet LTD v _Goodman Brothers (PTY) LTD 2001 (1) SA 833

(SCA); Metro Projects CC v Klerksdorp Local Municipalities 2004 (1) SA 16 (SCA) at

21 B-D and Promotion of Administrative Justice Act of 2000, section 6 (2)(a)(i} and &

(2)(0)-

[39] The relevant provisions of section 62 of the Systems Act provide as follows:-

“(1) A person whose rights are affected by a decision taken by a political
structure, political office bearer, councillor or staff member of a mum'qipamy in
terms of a power or duty delegated or sub delegated by a delegating authority
to the poiitical structure, political office bearer, councillor or staﬁ‘ membet, may
appeal against that decision by giving wﬁttenl notice of the apéelz.'! and feasons
to the municipal manager within 21 days of the date of the notification of the

decision.

(2) The municipal manager must promptly submit the appeal to the appropriate

appeal authority mentioned in subsection (4).

(3) The appeal authorily must consider the appeal and confirm, vary or revoke
the decision, but no such variation or revocation of a dacision may detract from

any tights that may have accrued as a result of the decision.




(4) When the appeal is against a decision taken by-

(3) a staff member cther than the municipal manager, the municipal manager

is the appeal authority;
b)......
{ck......
{(5).....

6) The provisions of this section do not detract from any appropriate appeal

procedure provided for in any other applicable law.”

[40] It is common cause on the papers filed, that Groenewald only considered the

appeal of Blue Whale and after due consideration dismissed it on the basis that no

fault could be found regarding the adjudication process. The contention by Mr Fagah .

that Asta was essentially the unintended beneficiary of the appeal, lodged timeously

by Blue Whale, is in my view misconceived.

f41] 1 am in agreement with counsel for the respective parties that an appeal in

. terms of section 62 of the Systems Act is a wide appeal. But the re-hearing and or
fresh determination by the appeal authority must rationally be relevant to the

subject of the appeal. See Deville, Judicial Review of Administrative Actions in South
Africa, Lexis Nexis Butterworths, 2003, at pages 384 — 389; Baxter, Administrative

Law, Juta & Co Limited 1984 at page 256 and Tikly and Others v Joh

Others 1963 (2) SA 588 (T) at 591 G. Moreover, it can only be the parties involved in

14 | C "'4
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the appeal that can adduce new or further evidence and no one else, The following

51 15

dictum in the matter of The Municipality_of the City of Cape Town v Reader and

Another (71972007 [2008] ZASCA 130 (14 November 2008) at para 31, is in my view

instructive:-

“31].... the purpose of section 62 as a whofe is to give to the dissatisfied
applicant for permission — and to no one else — an opportunity for the matter to

be reheard by a higher authority within the municipality.”

[42] The contention that Groenewald was in law obliged to, upon discovering an
alleged scoring error whilst considering Blue Whale's appeal, make a decision on the

correct scoring and re-allocate the tender to Asla, is misconceived.

[43] The dissatisfied entity was Blue Whale who 1ociged its appeal tirﬁeously. The
subject of the appeal which had to be considered was whether a correct decision
was taken by the Mumclpallty not to award the tender to Biue W‘hale Sectlon 62(3)
clearly stipulates that the appeal authority must consider the appeal and confirm,
vary or revoke the decision, on condition that no such variation or revocation may

detract from any rights that may have accrued as a result of the decision.

[44] In considering the decision not to award the tender to Blue Whale, and
coming to the conclusion that the appeal should be dismissed, the authority of
Groenewald in terms of the provisions of section 62 was complete and his
decision final. The contention that Groenwald was not functus officio, as he

informed the relevant parties on the same day of his decision, is without merit.



32 45

The letter to Blue Whale dated 12 February 2008, records the following:

v ..I have considered your representations and have to inform you that your
appeal had to be rejected as no fault could be found regarding the adjudication
process. Regarding your questions, I have to advise that alf the tenders were

evaluated on the same basis. In terms of this evaluation {my underiining) the
tender was awarded to the bidder with the highest points which was far higher
than your tender, even with preferential points awarded to you...”

[45] The facts speak for itself, Groenewald could only have dismissed Blue Whale'’s

appeal first before re-allocating the tender to Asla.

[46] Groenewald, in my view, erred and committed_ a serious miédirection to re-
allocate the tender to Asla. There was no valid appéal béfore him from Asla, Once
the appeal was dismissed, Groenewald’s authority in terms of thé provisions of
section 62 had lapsed and he became funtus officio. Moréo#ér, .bursuah.t to the lapse
of the 21 days appeal period and in the absence of a successful appeal, rights
in my view, accrued to M5 and Groenewald was incapable of varying or revoking a

decision as provided in terms of s 62(3).

[47] Even if Groenewald was entitled to re-allocate the tender to Asla when
dismissing the appeal of Blue Whale, the administrative process followed, was in my
view grossly unfair and fundamentaily flawed. On that basis alone, the decision of

Groenewald needs to be set aside.
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[48] The provisions of PAJA provide that fair administrative procedure depends on
the circumstance of each case. Section 3(3) of PAJA stipulates that in order to give
effect to the right to procedurally fair administrative action, an administrator may, in
his or her discretion, also give a person an opportunity to obtain assistance and, in
serious or complex cases, legal representations, present and dispute information and
arguments and appear in person. Procedural fairness in terms of our common law
also demands that the rules of natural justice, which embodies two fundamental
principles, the right to be heard (audi alteram parfem) and the rule against bias
(nemo iudex in sua causa), should be adhered to. The right to be heard on appeal is
not only consonant with the fundamental right to lawful and fair administrative

action as entrenched in s 217 of the

Constitution, but also accorded with the common. principles of natural justice,

fairness and reasonableness. See further: Logbo Properties CC, supra at 472 B.

[49] The contention that Groenewald regarded it as important to determine the
appeal as soon as reasonably possible and his decision not to afford M5 a further
extension of time, to furnish him with the relevant information, was not procedurally

. unfair, is misconceived.

[50] M5 was alerted by Groenewald on 29 January 2008, by letter, of his concerns
and sought the further information as requested. M5 immediately responded stating
that legal advice was sought and its attorneys would make formal representations on

their behalf. On Wednesday 6 February 2008, M5’s attormeys responded and raised



their clients concerns. Groenewald replied the next day stating inter afia, that the

appeal was not time-barred as the unsuccessful tenderer iodged its appeal
timeously. M5 was also urged to participate in the appeal process failing which it
would be assumed by close of business on the Monday (11 February 2008), that M5
did not want to avail itself of this opportunity. On Monday, before close of business,
M5 requested a further extension of time for 14 days. They also mentioned their
concemns with regard to the particular heading “Local Content”, According to M5 it
qualified for the full 3 points instead of the 1 point that was awarded to it and their

rights are reserved in this regard,

[51] The request for an extension of time by M5 cannot be regarded as
unreasonable having regard to the time frame in which the appeal was dealt with.
Procedural faimess, on the facts of this case, demanded that Groenewald at least
granted M5 the extension of time within® which to furnish the necessary _
documentation, especially as the chartered ac;ﬁouhtahts of I;’I-S.need_ed to confirm
some of the information requested. There could also have been no prejudice
suffered by the respective parties if an extension of time was granted. Moreover, M5
alerted Groenewald of a particular heading in which they disputed the points
. allocated to them, Groenewald, re-hearing the matter, should have at least allowed-
M5 to provide him with the necessary information or evidence as to their complaint.

His failure to do so is in my view a gross irregularity.

[52] Inasmuch as Groenewald was of the view that the decision to award the

tender to M5 was flawed, in dismissing the appeal of Blue Whale, the Municipality is
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bound by its decision to award the tender to M5 unless and until they are set aside

by a court of law. See: Qudekraal Estates (Pty) Ltd v City of Cape Town and Others

2004 {(6) SA 222 at paragraph 26.

[53] For the reasons stated I am satisfied that the First Respondent’s decision falls

to be set aside.
[54] In the Result the following order is made:

1. The First Respondent’s decision to re-allocate the tender is reviewed
and set aside. The Applicant is entitled to enter into a contract with

Second Respondent pursuant to the allocation of tender-5C055/2007.

2. The costs of this application be paid .by. First, Second and Third
Respondents jointly and severally. The costs include the costs of two

counsel,

LE GRANGE, J
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ORDER

On appeal from: Western Cape High Court, Cape Town (Le Grange J sitting
as a court of first instance).
The appeal is dismissed with costs, such costs to include the costs of two

counssl.

JUDGMENT

LEACH JA (NAVSA, CLOETE, LEWIS and MHLANTLA JJA concurring)

{1] As this court has recently observed,.awards of tenders in the p‘ubli.c
sector are a fruitful source of litigation which has led t.o ﬁdurts being swamped
with cases concerning complaints about the award ;CJf contracts.' This is yet
another such case. It arises out of the award of a municipal contract by the
second appellant, the Overstrand Municipality, to one of several entities who

had tendered for it.

[2] As | shall set out more fully below, the tender of the respondent {(M3')
was initially accepted but, pursuant to an appeal, the first appeilant, Mr CC

Groenewald, wha was at the time the acting municipal manager, reversed that

! Per Harms DP in Moseme Road Construction CC & others v King Civil Engineering
Contraciors (Piy} Lid & another [2010] ZASCA 13 para 1.

4 | P4lis
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decision and awarded the contract to the third appeliant {{ASLA’). This led to

M5 initiating review proceedings in the Western Cape High Court, Cape Town
which set aside the municipal manager's decision to award of the cantract to
ASLA and declared M5 to be ‘entitled to enter into a contract with (the
municipality) pursuant to the allocation of (the tender}’. With leave of the court
a quo, the firsi appellant, the municipality and ASLA now appeal to this court,

contending that the review ought to have been dismissed.

[31 Section 217(1) of the Constitution requires argans of state, including
municipalities, to contract for goods and services in accordance with a fair,
equitable, competitive and cost-effective’ system. The Local Government:
Municipal Systems Act 32 of 2000 (the Systems Act) and the local
Government: Municipal Finance Management Ac;t 56 of 2003 (thé Finance
Management Act) were designed to ensure compliance wiih'.this_;:uiraligati'czln.-2
At the same fime, s 217(2) of the Constitution further orovides that this
obligation does not prevent an organ of state from implementing a
procurement policy by providing for ‘categories of bre%erence in the allocation
of contracts’ and ‘the protection or advancement of persons, or categories of
persons, disadvantaged by unfair discrimination’. In order to comply with s
217(3) of the Constitution which requires national legislation 1o prescribe a
framework within which the policy in s 217(2) is to be implemented, the

Preferential Procurement Policy Framework Act 5 of 2000 (the PPPF Act) was

! See Municipal Manager: Qaiutkeni Local Municipality & another v FV General Trading CC
2010 (1) SA 356 (SCA) [2009] ZASCA 66 para 11.



passed, s 5 of which empowers the Minister of Finance to make regulations to

provide a framework for the implementation of a procurement process.

[4] 1n order to achieve a fair, equitable, competitive and cost-effective system
for the procurement of municipal services, a municipality is obliged by s 111 of
the Finance Management Act to have and implement a supply chain
management policy which, under s 112 of that Act, must comply with a
prescribed regulatory framework. That framework® also requires goods and
services above a transaction sum of R200 000 to be procured by way of a
competitive bidding process.* In addition, the regulations promulgated under
the PPPF Act (the ‘preferential procurement regulations’) which, with some
justification, have been criticised both in regard to their clarity as ;ruell as their
content,’® provide for the use of a formula for the ev-aluaiicn of tendefs in which

points are awarded in respect of varicus criteria. -

[5] In February 2007, the municipality intended to develop some 3 000 low-
cost houses. In arder to facilitate this projec.t and to comply with its
constitutional and statutory obligations, it published an advertisement inviting
tenders for the appointment of an 'implementation agent’ for its housing
projects. The advertisement specifically stated that the municipality did not

bind itself to accept the lowest or any tender and that tenders would be

* Promuigated in GN R 868 in GG 27636 of 30 May 2005.

* Quakeni paras 12 and 13.

> See ag Hidro-Tech Systems (Ply) Ltd v City of Cape Town & others 2010 (1) SA 483 (C)
[2009] ZAWGHG 125 paras 51-53.
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‘subject to the Standard Conditions of Tender, the Preferential Procurement

Regulations of 2001 and (its) Supply Chain Management Policy’.

[6] This advertisement was misleading as in fact the municipality had not
adopted a supply chain management policy, but nothing turns on its failure to
do so. What is important is that the advertisement ied to 16 tenders being
received by the municipality, five of which were cansidered to be acceptable.
These included tenders from M5, ASLA and a close corporation known as

Blue Whale Property CC {‘Blue Whale'}.

[71 The municipality employed a firm of consulting engineers, ICE Group
(Pty} Lid ('ICE"), to evaluate these tenders. This it did i|:1 detail, scc‘:ring each in
terms of the applicable formula prescribed by th-e preferential prbcurement _
regulations. It is unnecessary to set out the form_ula jn_"'questiqn, it being
sufficient for present purpﬁses to record-thﬁt it invo!‘v.ed sc:(-:.nring eéch tender
out of 2 maximum of 100 points, ten of which (so-called ‘PPPFA’ paints)

related to those goals set out in s 2(1){d) of the PPPF Act.

[8] Having evaluated the tenders, ICE compiled a written report to the
municipality dated 23 March 2007 in which it stated that the two tenders most
worthy of consideration were those of M5, which it had scored at 91.6 points,
and ASLA, which had been_ awarded 91 points. The difference between the

two related to the scores allocated in respect of the ten PPPFA points, M5
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having been given "af‘singie point and ASLA 0.6 points in that regard — their
scores otherwise ha;rl‘i:ng been identical. The other three tenders lagged far
behind in the scoring stakes. Those in third and fourth places were scored at
78.94 and 40.25 points respectively, while that of Blue Whale languished in a
very distant last place with but 17.25 points. Based solely on its slightly higher

score, ICE recommended that M5 should be appointed rather than ASLA.

[9] ICE’s report was placed before the municipality’s tender evaluation
committee. It also decided to recommend to the municipality's tender

adjudication committee that M5 should be awarded the contract.

[10] On 13 April 2007 the municipality’s tender adjudication committee met
and accepted the recommendations of ICE @nd the evaluation committee that
M5 should be awarded the contract. Conseq'ueritly,' oﬁ 20 ;\_p.ril 20{}7_M5‘ was
informed that its tender had been successful. The four unsuccessful tenderers
were simultaneously informed in writing of the outcome and th.at they had 21

days to lodge an appeal under s 62 of the Municipal Systems Act.

[11] Unhappy that it had been unsuccessful, Blue Whale decided to appeal,
and lodged a notice within the stipulated period. ASLA also filed a notice of
appeal in which it contended that the evaluation report of ICE had not been
independent. But it did so only on 31 May 2007, almost three weeks out of

time. Since the only appeal lodged in time was that of Blue Whale, and since
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it clearly had nc prospect of success, it is surprising fo say the least that it

took some nine months to finalise the appeal.

[12] In the meantime, the municipal manager when the appeal was
launched, Mr Koekemoer, had been replaced by Groenewald, who was acting
as municipal manager, and it was he who eventually determined the appeal
and awarded the contract o ASLA. This he did despite being of the view that
ASLA’s appeal could not be considered and that of Blue Whale had 1o be

dismissed.

[13] Groenewald explained how this somewhat surprising result came about.

After he had been appointed to the post in November 2007, he went through

Psz/,;
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the available documentation, including the reports of ICE and the evaluation

committee, and was initially somewhat confused by the ‘differences in the
scoring. He discussed the .malter with the chéirperson .of't'he -.tender.eﬁaluation
committee, Ms La Cock, who advised him that the evaiuation committee had
received certain information relevant to the PPPFA points which contradicted
that accepted by ICE, and that because it perceived that ICE had also erred
in other respects of the scoring in regard to those points, it had re-assessed
the tenders, increased the score of M5 1o 94.3 points and that of ASLA to 93.4
points, but reduced Blue Whale's score to 15.25 points. None of this appears
in the minutes of the tender evaluation committee or in its recommendation to

the tender adjudication commitiee. Nevertheless, according to La Cock, as
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M5 siill retained a slight lead over ASLA, the evaluation committee had also

decided to recommend MS5.

[14] On considering this information, and although he accepted the validity
of the criticism of ICE's scoring, Groenewald cancluded that the evaluation
committee had itself also incorrectly scored the tenders. Doing his own
scoring exercise, he decided that ASLA cught to have been awarded 92.4
points, fractionally more than M5 to which he gave 92.3 points. As in his
opinion ASLA had outscored M5, albeit by a minimal margin, he concluded

that it and not M5 ought to have been awarded the contract.

[15] -In the light of this, Groenewald considered himseif to be on the horns of

a dilemma. On the one hand, he thought that ASLA’s appeal could not be -

entertained as it had been filed out of time while that__of;'_B'Iue Whale was
devoid of merit and had to be dismissed. On the othér, hé felt it ﬁouid be
irregular, improper and, indeed, unconstitutional for M5 o be awarded a
contract which the tender adjudication commitiee, on his scoring, ought to

have awarded to ASLA.

[16] Finding himself in a quandary, Groenewald took legal advice. Having
done so, and as part of what he viewed to be the cverall appeal process, he
wrote to both M5 and ASLA on 29 January 2008, informing them that he had

difficulty in respect of the scoring and inviting them to make written
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representations on certain issues on or before 6 February 2008, At the same
time he made it quite clear to ASLA that its appeal could not be considered as

it had been lodged out of time and thai, in any event, there was no merit in its

allegation as to ICE’s lack of impartiality.

[17] Although ASLA responded swiftly to Groenewald's request to provide
further information, M5 did not: and so the municipal manager wrote to it on 7
February 2008, extending the period for its response to 11 February 2008. In
reply, however, attorneys acting for M5 wrote 1o him, stating that M5 could not
provide the information requested in the time available and requesting a
further extension of 14 days. Groenewald was not prepared to agree and,

taking into account the fresh information fumished by ASLA, he increased its

score to 92.4 points, a total slightly higher than the 91.6 points he had -

awarded M5. In the light of this, he felt duty bound to -awé_rd the contract to
ASLA. It was this decision that was the subject matter of M5’s application for

review which, in due course, was upheld in the court a quo.

[18] Although a plethora of issues was raised in the papers, the ambit of the
dispute narrowed and only four issues were ventilated before this court of
which only two need to be determined. The first is whether an appeal against
the adjudication committee’s award of the contract lay under s 62(1) of the

Systems Act which provides:

Psyle
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‘A person whose rights are affected by a decision taken by a political structure,
pelitical office bearer, councillor or staff member of a municipaiity in terms of a power
or duty delegated or sub-deiegated.by a delegating authority to the political structure,
political office bearer, councillor or staff member, may appeal against that decision by

giving written notice of the appeal and reasons to the municipal manager within 21

days of the date of the notification of the decision.’

(19] In City of Cape Town v Reader & others® the issue arose whether a
landowner had a right under s 62 to appeal against the approval of certain
building plans for the erection of a structure on its neighbour’s property. The
majority held that s 62 gives no general right to appeal to those who object to
a municipal planning permission ot decision and that a neighbour, who was
not a party to the application for the approval of'the \building plans, _did not
have a right direcily affected by a decision oﬁ the applicatiqn and thus had no
fight to appeal under s 62. The guestion whether ah’ .uhs'u't'x:essfm' tenderer
would have a right to appeal against the acceptance‘of the tender of another

was specifically left open.

[20] In its papers in the application a quo, as well as in its heads of argument
filed in this court, M5 argued both that ASLA was not a party to the appeal
due 1o its notice of appeal having been filed late and that, as an unsuccessful
tenderer, it did not have clearly defined rights adversely affected by the

decision of the tender adjudication commitiee. Relying upon the majority

#2009 (1} SA 555 (SCA) [2008] ZASCA 130.
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decision in Reader it therefore contended that neither ASLA (nor Blue Whale
for that matter) had enjoyed a right to appeal under s 62 and that, on this
basis alone, it ought not to have been awarded the contract. In argument,
however, counsel for M5 stated that for purposes of the appeal he conceded

that both ASLA and Blue Whale had enjoyed a right of appeal under s 82,

[21] This concession was correctly made. As | have mentioned, the decision
of the majority in Reader was based on the reasoning that a neighbour could
not be considered as a person whose rights were affected by the
municipality's decisian in regard to building plans approved for a neighbouring
property as it had not been a party to the application process relating to those
plans. In the present case, of course, the unsucc_es@‘ul tenderers, together
with M5, were all parties to the tender approval pr-ocess. i thereioré have no
difficulty in concluding that both ASLA and Blue Whale Weré e’nti‘tie_d _to appeal

under s B2.

[22] That brings me to the next issue, namely, whether Groenewald, as
appeal authority, was entitled to award a coniract to an unsuccessitul tenderer
who had not appealed against the initial decision to award it to another.
Arguing that Groenewald had been perfectly entitled to do so, counsel for the
appellants, as a starting point, contended that an appeal in terms of s 62 is a

so-called ‘wide appeal” involving a re-hearing of the issues. From that base,

7 Caompare eg Tikly & others v Johannes NO & others 1963 (2) SA 588 (T} at S90F-891A;
Nicho! & anocther v Registrar of Pension Funds & others {2008] 1 All SA 589 (C) paras 19-22;
Cora Hoexter Administrative Law in South Africa pp 66-68.
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the public domain, involving a decision which had to be taken in the public
interest in the light of the various constitutional and statutory imperatives |
have already mentioned, including the necassity to advance those goals
identified in the PPPF Act. The award of the contract therefore had to be
considered in this constitutional and statutory context, and it was necessary
for a municipality to act lawfully in doing so. In these circumstances, so the
argumeni went, a municipal manager was bound in his re-hearing of the
matter to award the contract to the party to whom it should have been

awarded in the first place, even i that parly had not appealed.

[23] Counsel for M5 conceded that s 62 involved an appeal ‘in the wide
sense and, for present purposes, | intend to a@ept that he was tcorrect in
doing so. But that does not mean that such an appeai réquirés the re-
evaluation of each submitfed tender. if thatlwere so‘,. a&mir;istratiQe .anarchy
would result. In a simple case such as this involving the re-cansideration of
but three tenders, the appeal process took nine months and | shudder to think
how long it would have taken had it been necessary to deal with, say, 50

tenders just because one unsuccessful tenderer had decided to appeal.

[24] The obvious fallacy in the appellants’ argument is found on an
examination of the section under which the appeal authority is empowered to

act. Section 82(1) allows a person to appeal by giving ‘written notice of the

| Psle/
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they argued that the award of a municipal contract was a matter falling within



70 o A,;;

appeal and reasons’ to the municipal manager who, under s 62(2) has then to
submit ‘the appeal’ — obviously the notice of appeal and the reasons lodged
therewith under s 62{1) — to the appeal authority for it to consider 'the appeal’
under s 62(3}. Although in terms of this lalter subsection the appeal authority
is empowered to ‘confirm, vary or revoke the decision’ it exercises that power
in the context of hearing ‘the appeal’ viz the appeal and the reasons lodged by
the aggrieved person under s 62(1). That defines the ambit of the appeal, the
sole issue being whether that aggrieved person should succeed for the
reasons it has advanced. It is not for the appeal authority to reconsider all the
tenders that had been submitted. If that had been the legislature’s intention, it
would have said so. [t did not, and for obvious reasons. There is a need in

matters of this nature for decisions to be made without unreasonable delay. If

each and every tender had to be revisited it could easily become an

administrative nightmare with the appeal - authority "'having- to hear
representations from ail pérties who 1enderéd, some bf th-rn migﬁt .have no
realistic prospect of success, in regard to a myriad of issues, many of which
might in due course be proved 1o be wholly irrelevant. This could never have
been the legislature's intention. It is inconsistent with the requirement that é
person aggrieved must file a notice of appeal with reasons within a fairly shart

period.

[25] Thus while | accept that the appeal is a wide one in the sense of a re-

hearing, it is a re-hearing related to the limited issue of whether the party
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appealing should have been successful. In the context of a municipal tender,
an appeal by a person whose tender was unsuccessful therefore does not
entitle the appeal authority to reconsider all the tenders that were lodged and
to decide whether the committee which adjudicated upon the tender ought to
have awarded the contract to a person whose tender was not accepted, but
who did not appeal against that decision {and who might no longer have any
interest in being awarded the contract). In the present case, the appeal
related solely to whether the contract should have been awarded to Blue
Whale rather than M5 and, having concluded that issue against Blue Whale
and declining to consider ASLA's appeal, the appeal should merely have been

dismissed and the adjudication committee’s decision left undisturbed.

[26] Furthermore, while Groenewald may have had concerns about the

legality of the award of the tender, it is important to bear in mind that those
concerns were based on his perceptions flowing from his own investigations

on issues identified by him and that his conclusions were challenged by M5.

[27] It was suggested during argument that if Groenewald had not been
empowered to award the contract to ASLA, the court a quo should have
referred the matter back to the adjudication committee to enable it to
reconsider the award, and that this court should therefore make such an
order. There seems to me to be no merit in this suggestion. Groenewald's

power under s 82(3) was to ‘consider the appeal, and confirm, vary or revoke
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the decision’. He had no power to refer the matter back to the adjudication
committee for reconsideration. That being so, the court a quo could not have
made an order on review that Groenewald could not have made, and neither

can this court.

[28] The conclusion that Groenewald should merely have dismissed the
appeal under s 62 renders it unnecessary to deal with any of the other
questions raised on appeal. In regard to the question of costs, it is clear that
the matter is of substantial importance and the parties were correctly agreed
that costs should follow the event and that the employment of two counsel

was justified.

[29] In the result, the following order is made;

‘The appeal is dismissed with costs, such epsts to include the costs of two

counsel’.
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