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11. 
ERF 36, 10 CLARENCE DRIVE, ROOIELS, OVERSTRAND MUNICIPAL AREA : 
PROPOSED DEPARTURE : A MURPHY 
 
36 KRE (3006) 
H van der Stoep (028) 3138900 Hermanus Administration 
17 March 2016 

 
1. Executive Summary 

 
An application has been received on 6 August 2015 from A Murphy on 
Erf 36, Rooi Els for a departure from the relevant Scheme Regulations in 
order to relax the 2m lateral and rear building lines, respectively, to 
accommodate the proposed alterations and additions to the existing dwelling 
on the property concerned. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The 
proposed Site Development Plan is attached as Annexure B, while the 
Motivation Report from the applicant in support of the proposal is attached as 
Annexure C. 

 
2. Service Delivery and Budget Implementation Plan - IGNITE 

 
Infrastructure and Planning 
Town- and Spatial Planning 

 
3. Compliance with Strategic Priority 

 
Provision of democratic, accountable and ethical governance 

 
4. Delegated Authority 

 
Executive Mayor 

 
5. Legal Requirements 

 
Section 15 of the Land Use Planning Ordinance, 1985 (Ordinance 15 of 1985) 

 
6. Background/Discussion/Evaluation/Conclusion 

 
Background 

 
Registered letters were sent to surrounding possibly affected neighbours and 
two (2) objections were received. 
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The application was circulated to all relevant municipal departments.  No 
objections were received. 

 
Discussion 

 
The two (2) objections received can be summarized as follows: 

 
Mr. BH Shmitz 

 
The objection was submitted in Afrikaans and is translated: 

 

 Our house front looks in a westerly direction and the proposed addition of 
the applicant is in an easterly direction and is the only shady area for 
relaxation.  It means that the applicant will have a view directly on our area 
from the balcony.  Therefore we will have no privacy. 

 The two eastern bedrooms will also have no privacy due to the fact that 
both buildings are built at the rear of the erven, thus any noise will have a 
direct influence. 

 Due to the lack of privacy, the value of our house will be compromised. 

 The rain gutter was constructed on the boundary wall, which may have a 
detrimental effect on our walls. 

 The previous owner also wanted a balcony, which we objected to with the 
same reasons.  During their application the Municipality requested them 
(the previous owner) to change the sliding door to a window, which was 
never done. 

 Mr Murphy did visit us in April with regard to the balcony and indicated that 
he understand the reasoning, but still proceeded with the application.  He 
built without a building plan and without the building inspector on site. 

 Mr. Murphy knew we would be overseas and he waited until we were 
away to lodge the application. 

 
Rooi Els Ratepayers’ Association 

 
The objection was submitted in Afrikaans and is translated. 

 

 No substantive reasons were given why the building line should be 
relaxed. 

 The owner of Erf 36 could build without transgressing the building lines. 

 The relaxation of the building lines will create a precedent. 

 Rooi Els is a sensitive coastal town and the relaxation will have a 
detrimental impact on Rooi Els. 

 It seems the owner built without building plans. 

 It is also problematic that five (5) parking bays are shown on the plan. 

 The storm water is an issue. 

 The application will be to the detriment of the area. 
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Applicant’s response to the objections received : 
 

Mr. BH Shmitz 
 

 The building was inherited when the property was bought.  At the moment 
we stand at our window and can look down at the neighbours.  The 
proposed deck will have a balustrade constructed of a solid material to 
ensure privacy for both owners. 

 The issue with the bedrooms, the house was bought as such and thus 
unfortunately there is nothing to be done.  It is unlikely that the deck will be 
used at night. 

 The deck will not worsen the existing situation.  However, the window on 
the western side will be decreased to create more privacy for both owners.  
The new deck falls completely within the building restrictions and is our 
right to have a deck. 

 The rain gutter is not protruding and a surveyor was employed to ensure 
that the claim that part of the garage falls over the boundary, is not correct.  
The gutter was constructed to ensure that rain water is directed on our 
own property as not to undermine the adjacent walls. 

 The construction was to do repairs of an old zinc roof, by replacing it with 
a concrete roof.  If it was a balcony it would have had a balustrade. 

 The pouring of the roof was done with full consent of the Municipality and 
the Building Inspector was on site in April 2015 and we have evidence of 
the inspections.  Mr. Tielman was the Structural Engineer to ensure 
compliance.  

 We left in April 2015 to return to Australia and the final plans were handed 
over to Mr. Weideman to submit the application. 

 
Rooi Els Ratepayers’ Association 

 

 Alterations to the northern elevations of the living room have been re-built 
straight in line with the existing piece of wall that existed. 

 As for the wall in the garage which has been built to create a store, this 
does require a departure as it falls within the 3,15m encroachment zone.  
The store will be utilized to store valuables safely locked away.  There are 
no windows in the garage. 

 Yes. 

 I agree but each case should be judged on merit. 

 I agree and therefore we intend to scrap the idea of a plunge pool and 
create a garden that will attract animals. 

 We strongly disagree and they should get their facts right. 

 Parking bays - The parking bays have been carried over from the previous 
approved plans.  It is a commercial property. 

 I do not see why the application will be to the detriment of the area. 
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Town Planner’s comment to the objections received: 
 

Mr. BH Shmitz 
 

o It is correct that both buildings on Erven 36 and 42 were built towards the 
rear of the respective properties.  However, what is unclear is that the 
objector’s erf (Erf 42) is 1587m² in extent, but the house is located on the 
rear of the property and the area towards the western side is undeveloped 
and used for garden purposes. 

o It should be made clear that the deck is not transgressing any building line 
restriction. 

o The possible influence of value of property has not been proven. 
o The rain gutter is to ensure that any storm water generated by structures 

on an erf must be directed back onto the erf. 
o This aspect will be addressed as the owner indicated that a smaller 

window will be installed to ensure privacy. 
o The Building Inspector did inspect the building work as per plan. 
o Noted. 

 
Rooi Els Ratepayers’ Association 

 
o The applicant has for aesthetic reasons straightened the northern 

boundary wall.  The wall proposed is located within an existing garage to 
create a store room to safeguard valuables whilst residing in Australia.  

o The straightening of a wall cannot be done anywhere else on the erf as it 
is location bounded.  It is not a new building or room that is being built. 

o It is not correct, since relaxation and/or departures of building lines is 
possible within the legal ambit of the Overstrand Scheme Regulations and 
is done for garages, store rooms and cases where the new Scheme 
Regulations are more restrictive and the application has merit. 

o Noted. 
o It is an assumption and not proven. 
o It is a commercial erf and the Scheme Regulations does not restrict the 

amount of parking bays shown on an erf. 
o This aspect can be dealt with at building plan phase should it be found that 

the rain gutter protrudes over the boundary of the applicant. 
o Noted. 

 
Evaluation 

 
The application is for the departure of a rear and lateral building line on Erf 36, 
Rooi Els.  The erf has an existing zoning of Business 2 in terms of the 
previous Zoning Regulations 8.  The building was constructed in terms of the 
building lines applicable in Regulations 8, which was as follows: 

 
 

278



AGENDA of the 
Portfolio Committee : Infrastructure & Planning 
17 May 2016 
(Also the agenda for the Mayoral Committee Meeting : 25 May 2016) 

 
 

Street building line:  0m 
Lateral building lines :  0m 
Height :    2 storeys 

 
With the inception of the Overstrand Zoning Scheme Regulations in 2014, the 
erf was reclassified as Business Zone 3.  The development parameters are as 
follows: 

 
Street building line :  0m 
Lateral building lines:  0m, except where it abuts another zoning, the 

building line will be 3m. 
Rear building line: 3m, except where it abuts another zoning, the 

building line will be 4,5m. 
 

The application for a departure is for a wall and change of use in an existing 
garage over the 4,5m building line.  The latter will create a store room.  This is 
allowable in terms of the Overstrand Zoning Scheme Regulations.  No 
objection has submitted for this departure since the garage has been built with 
an approved building plan.  This alteration is located on ground floor level. 

 
The objections relate to the deck proposed by the applicant.  Erf 36 does have 
a Title Deed restriction of 3,15m and also has a rear building line of 4,5m.  
The application was advertised for the departure of the rear and lateral 
building lines, however the building lines was incorrectly stated and should 
have read that the rear building line be relaxed from 4,5m to 3,15m as per the 
Title Deed and the lateral building line of 3m respectively.  Objections 
received are against the deck and the possible impact it may have.  The deck 
does comply with the Title Deed restriction of 3,15m.  The previous 
parameters in terms of Regulation 8 had a building line of 3m, which would 
have enabled the applicant to build closer should a relaxation had been 
applied for and approved.   

 
The following should be taken into consideration: the building is used for 
residential purposes and that the existing situation in terms of privacy has 
been compromised with the erection of the two buildings on their rear 
boundaries.  However, in evaluating the application the zoning must be taken 
into consideration.  The erf is zoned Business Zone 3 and the applicable 
primary and consent uses may be executed.  Should the applicant in future 
decide to execute the primary rights and consent uses, which includes a 
restaurant, the aspect of the deck and privacy is a real concern. 

 
The objection to privacy is a real concern with regard to the land use rights 
the erf enjoy.  The applicant clearly indicated that the privacy is already 
compromised without the proposed deck since there is clear view onto the 
adjacent erf.  The applicant does state that the window from the existing 
bedroom be made smaller to create privacy for the owners in both directions.  
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The objector is safeguarded by the Title Deed restriction since the deck is 
designed to comply with the restriction of 3,15m. 

 
The Rooi Els Ratepayers’ Association indicated that the departures of the 
building lines will lead to a precedent, is not correct since all applications are 
being dealt with on merit.   The straightening of the northern side of the 
building transgressing the 3m building line will have no impact and is for 
aesthetical reasons.  No objection from the neighbour was received in this 
regard.  It should also be noted that there is no restriction should an owner 
indicate parking on his property, as long as he does comply with his 
development parameters. 

 
The alterations to the building will have no detrimental effect on the character 
of the town since it is not a new building, but minor changes of an existing 
building. 

 
DISCUSSION 

 
The deck, which is a wraparound north and north west of the application 
property, is the real issue.  The aspect of privacy between the objector and 
applicant is already compromised due to the fact that both buildings are 
located to the rear of the erven.  The structures on the properties are located 
3,15m as per Title Deed restrictive conditions applicable, thus the space 
between them is approximately 6m. 

 
The objector’s house (Erf 42) has two (2) bedrooms located at the rear of the 
dwelling, whilst bedroom 2 of the applicant’s house on first floor level has at 
present a clear view on the objector’s house.   

 
The wraparound deck on the north western side of bedroom 2 may 
exacerbate and compromise the present privacy problem.  The applicant did 
indicate that a smaller window will be put in place to create more privacy. 

 
What is unclear, is only the deck on first floor level on the north western side 
of bedroom is necessary, since the building plan indicates a window and will 
not have any beneficial value for the applicant.  A deck on the north western 
side and front of bedroom 2 is not supported as it will create a habitable space 
which will attribute to the lack of privacy. 

 
The proposed deck and staircase north of the dwelling complies with the 
3,15m Title Deed restriction, but transgress the 4,5m rear building line 
restriction as per the Overstrand Zoning Scheme.  The deck and staircase on 
the northern side of the building do comply with the Title Deed restriction of 
3,15m.  This is more restrictive than the 3m as per the previous scheme and a 
setback with approximately 1m will have no influence on first floor level with 
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regard to privacy.  The deck as proposed on the northern side be allowed as 
habitable space. 

 
Should the property ever be used for a restaurant, the deck not be used for 
seating, this will ensure privacy and restrict possible noise pollution. 

 
The objector’s erf is located next to a business erf and thus must realize that 
the applicant does have rights that can be executed.  Should it be a 
residential erf a 2m building line would have applied, if there had not been a 
3,15m title restriction. 

 
Conclusion 

 
The application be recommended for approval in part as a compromise to 
ensure privacy for both parties. 

 
7. Financial Implications 

 
None 

 
8. Staff Implications 

 
None 

 
9. Comments from other Departments, Divisions and Administrations 

 
Engineering Services Department  

 
See Annexure F. 

 
Building Control Department 

 
Relaxation of 3,15m title – in line with existing structure – supported. 

 
10. Annexures 

 
Annexure A: Locality Plan 
Annexure B: Site Development Plan  
Annexure C: Motivation Report 
Annexure D: Objections received 
Annexure E: Applicant’s response to objections received 
Annexure F: Services Report 
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RECOMMENDATION: 
 
1. that, in terms of Section 15 of the Land Use Planning Ordinance, 1985 

(Ordinance 15 of 1985), the application for a departure from the relevant 
Scheme Regulations on Erf 36, Rooi Els in order to relax the 4,5m rear 
building line to 0m on ground floor level, change of use for storage purposes 
and a wall to be constructed in the existing garage, be approved; 

  
2. that, in terms of Section 15 of the Land Use Planning Ordinance, 1985 

(Ordinance 15 of 1985), the application for a departure from the relevant 
Scheme Regulations on Erf 36, Rooi Els in order to relax the northern 
boundary lateral building line from 4,5m to 2,5m, be approved; 

  
3. that, in terms of Section 15 of the Land Use Planning Ordinance, 1985 

(Ordinance 15 of 1985), the application for a departure from the relevant 
Scheme Regulations on Erf 36, Rooi Els in order to relax the northern 
boundary lateral building line from 4,5m to 3,15m to accommodate the deck , 
be approved; 

  
4. that approvals 1, 2 and 3 above are subject to the following conditions: 
  
 (a) that this approval is only for the relaxation of building lines and existing 

structures indicated on Plan Number JC5857/102 (excluding the deck 
on the north western side of the staircase over 4,5m rear building line) 
dated January 2016, which was submitted with the application; 

   
 (b) that the uses for the deck exclude entertainment or restaurant purposes; 
   
 (c) that this approval does not absolve the applicant from compliance with 

any other relevant legislation; 
   
 (d) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with; 
   
 (e) that all conditions imposed in the Services Report (attached as 

Annexure F), be complied with;  and 
   
 (f) that amended building plans be submitted to the Building Control 

Department for approval, and that all conditions of the Building – and 
Fire Department be complied with at that stage. 
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5. that in terms of Section 15 of the Land Use Planning Ordinance, 1985 
(Ordinance 15 of 1985) the application for a departure from the relevant 
Scheme Regulations on Erf 36, Rooi Els in order to relax the 4,5m rear 
building line to 3,15m for the north western deck, not be approved, due to 
the following reason: 

  
 (a) the deck wraps around on the western side of the building along the 

bedroom which has a window and it’s therefore unclear why die deck 
must proceed to the front of bedroom 2 as it will not be directly 
accessible from that side of the bedroom. 

  
6. that the applicant be notified of his right of appeal in terms of Section 62 of 

the Local Government : Municipal Systems Act No 32 of 2000 with regard to 
the above decision. 

 
 
RESPONSIBLE OFFICIAL : H VAN DER STOEP 
 
TARGET DATE FOR IMPLEMENTATION : 8 JUNE 2016 
 
TARGET DATE TO INFORM APPLICANT : 8 JUNE 2016 
 
TARGET DATE TO INFORM OBJECTOR : 8 JUNE 2016 
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11. 
ERF 36, 10 CLARENCE DRIVE, ROOIELS, OVERSTRAND MUNICIPAL AREA : 
PROPOSED DEPARTURE : A MURPHY 
 
36 KRE (3006) 
H van der Stoep (028) 3138900 Hermanus Administration 
17 March 2016 

 
THIS MATTER SERVED BEFORE THE JOINT PORTFOLIO COMMITTEE ON 
17 MAY 2016, WHICH COMMITTEE RECOMMENDED AS FOLLOWS: 
 
RECOMMENDATION: 
 
1. that, in terms of Section 15 of the Land Use Planning Ordinance, 1985 (Ordinance 

15 of 1985), the application for a departure from the relevant Scheme Regulations 
on Erf 36, Rooi Els in order to relax the 4,5m rear building line to 0m on ground 
floor level, change of use for storage purposes and a wall to be constructed in the 
existing garage, be approved; 

  
2. that, in terms of Section 15 of the Land Use Planning Ordinance, 1985 (Ordinance 

15 of 1985), the application for a departure from the relevant Scheme Regulations 
on Erf 36, Rooi Els in order to relax the northern boundary lateral building line 
from 4,5m to 2,5m, be approved; 

  
3. that, in terms of Section 15 of the Land Use Planning Ordinance, 1985 (Ordinance 

15 of 1985), the application for a departure from the relevant Scheme Regulations 
on Erf 36, Rooi Els in order to relax the northern boundary lateral building line 
from 4,5m to 3,15m to accommodate the deck , be approved; 

  
4. that approvals 1, 2 and 3 above are subject to the following conditions: 
  
 (a) that this approval is only for the relaxation of building lines and existing 

structures indicated on Plan Number JC5857/102 (excluding the deck on the 
north western side of the staircase over 4,5m rear building line) dated 
January 2016, which was submitted with the application; 

   
 (b) that the uses for the deck exclude entertainment or restaurant purposes; 
   
 (c) that this approval does not absolve the applicant from compliance with any 

other relevant legislation; 
   
 (d) that all other development parameters as prescribed in the relevant Zoning 

Scheme be complied with; 
   
 (e) that all conditions imposed in the Services Report be complied with;  and 
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 (f) that amended building plans be submitted to the Building Control 
Department for approval, and that all conditions of the Building – and Fire 
Department be complied with at that stage. 

   
5. that the replacement of the roof with a slab structure above the ground floor level 

be granted, but a balustrade be put on the 3.15m title deed building line and that 
the slab structure not be accessible beyond the balustrade;  and 

  
6. that the applicant be notified of his right of appeal in terms of Section 62 of the 

Local Government : Municipal Systems Act No 32 of 2000 with regard to the 
above decision. 

 
 
RESPONSIBLE OFFICIAL : H VAN DER STOEP 
 
TARGET DATE FOR IMPLEMENTATION : 8 JUNE 2016 
 
TARGET DATE TO INFORM APPLICANT : 8 JUNE 2016 
 
TARGET DATE TO INFORM OBJECTOR : 8 JUNE 2016 
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