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2. 
DRAFT BY-LAW RELATING TO TREES  
 
17/6/B 
L Rainbird (028) 313 8923 Hermanus Administration 
25 February 2019 

 
1. Executive Summary 

 
The purpose of this report is for Council to adopt the proposed By-law relating 
to Trees in terms of Section 12(3) of the Local Government: Municipal Systems 
Act, 2000 (Act 32 of 2000), hereafter referred to as “the MSA”.  

 
The proposed By-law was introduced as is provided for in terms of Section 
12(1) of the MSA and Council’s By-law on Rules of Order for Internal 
Arrangements, P.N. 7188 of 2013. The necessary permission was obtained to 
publish the proposed by-law in the press in order to give the public an 
opportunity to make representations. 

 
2. Service Delivery and Budget Implementation Plan - IGNITE 

 
Directorate: Community Services 
Department: Council Support 

 
3. Compliance with Strategic Priority 

 
Provision of democratic, accountable and ethical governance 

 
4. Delegated Authority 

 
None 

 
5. Legal Requirements 

 
Constitution of the Republic of South Africa, 1996; 
Local Government: Municipal Structures Act, No 117 of 1998; 
Local Government: Municipal Systems Act, No 32 of 2000; 
National Environmental Management: Biodiversity Act, No 10 of 2004  
(NEMBA); 
Conservation of Agricultural Resources Act, No 43 of 1983  
Overstrand Municipality By-law relating to Streets, Public Places and the 
Prevention of Public Nuisances, 2008; 
Overstrand Municipality By-law on Rules of Order for Internal Arrangements, 
P.N. 7188 of 2013; 
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6. Background/Discussion 
 

In addition to the introductory note in paragraph 1 of this Item, the Overstrand 
Municipality has decided to propose this by-law for purposes of controlling, 
managing and developing its urban trees in the long term interests of the whole 
community.  

 
The proposed by-law addresses various issues and matters, the most important 
of which are the following; 

 
1. The planting of trees; 
2. The felling and pruning of protected and / or established trees; 
3. The felling and replacement of trees; 
4. Offences and Penalties. 

 
In terms of Section 156(2) of the Constitution, read with the provisions of 
section 11(3)(m) of the MSA, a municipality has the right to make by-laws for 
matters which it has the right to administer, in this regard, Urban Trees, which 
includes the control, managing and development thereof.  Although urban trees 
per se and the managing thereof are not specifically mentioned in Schedule 5 
Part B of the Constitution, it is contended that Public Places and Public Open 
Spaces, albeit not all, and Municipal Parks, do contain  trees which require 
control, managing and development.  

 
It is furthermore contended that local tourism, as made provision for in Schedule 
4 Part B of the Constitution, may also benefit by this by-law as the Overstrand’s 
natural beauty for which it is renowned, will also be bolstered by its abundance 
of trees, and the management, control and protection thereof. 

 
The above has to be read with sections 11(3) (l) and (n) of the MSA.  

 
Process followed: 

 
The draft by-law was advertised for public participation. This was done on 
20 September 2018.  The advertisements were placed in the Gansbaai 
Courant, Hermanus Times, Overstrand Herald, and Municipal Notice Boards, 
and was placed on the official website of the Municipality. 

 
Subsequent to the publication as referred to above, 1 (one) representation was 
received from an office bearer of Milkwood Communications & Stanford 
Accommodation of Overstrand whom reminded us to include in the by-law a 
reference to NEMBA and the Overstrand Municipality By-law Relating to 
Streets, Public Places and the Prevention of Public Nuisances, which has been 
effected.  
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Section 12(3) of the MSA determines that a by-law may only be passed by a 
municipal council if all members of the council have been given reasonable 
notice and that the proposed by-law has been published to allow for 
representations by the public. Council members have been given reasonable 
notice of the by-law and as stated, the public was also afforded the opportunity 
to make representations. 

 
It is therefore recommended that the Council pass the by-law, attached as 
Annexure A. 

 
Publication of the by-law and taking effect thereof: 

 
When a municipal council passes a by-law, Section 13 of the MSA requires 
that:- 
• it must be published promptly in the Provincial Gazette and when feasible 

also in a local newspaper or in any other way in order to bring the contents  
of the bylaw to the attention of the local community; and 

• that it takes effect when published, or on a future date determined in or in 
terms of the by-law. 

 
Section 13(b) of the MSA provides “that a by-law passed by a municipal council 
takes effect when published or on a future date determined in or in terms of the 
bylaws”. This By-law shall come into operation immediately from date of 
publication. 

 
7. Financial Implications 

 
The by-law must be published in the Provincial Gazette. 

 
8. Staff Implications 

 
None 

 
9. Comments from other Departments, Divisions and Administrations 

 
None 

 
10. Annexures 

 
Annexure A: Proposed draft by-law relating to Trees 
Annexure B: Formal Public Notices advertised in local newspapers  
Annexure C: Representation received on 31/10/2018 
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RECOMMENDATION TO THE COUNCIL:  
  
1. that, in terms of section 156(2) of the Constitution of the Republic of South 

Africa 1996, read with section 11(3)(m) of the Local Government Municipal 
Systems Act, No 32 of 2000, the draft By-law relating to Trees be adopted;  
and 

  
2. that, in terms of section 13(a) of the Local Government Municipal Systems 

Act No 32 of 2000, the By-law relating to Trees be promulgated in the 
Provincial Gazette. 

 
 
RESPONSIBLE OFFICIAL:  L RAINBIRD 
 
TARGET DATE FOR IMPLEMENTATION : IMMEDIATELY SUBSEQUENT TO  
 PUBLICATION IN THE 
 PROVINCIAL GAZETTE 
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THIS MATTER SERVED BEFORE THE JOINT PORTFOLIO COMMITTEE ON 
19 MARCH 2019, WHICH COMMITTEE RECOMMENDED AS FOLLOWS: 
 
RECOMMENDATION TO THE COUNCIL:  
  
1. that, in terms of section 156(2) of the Constitution of the Republic of South Africa 

1996, read with section 11(3)(m) of the Local Government Municipal Systems Act, 
No 32 of 2000, the draft By-law relating to Trees be adopted;  and 

  
2. that, in terms of section 13(a) of the Local Government Municipal Systems Act No 

32 of 2000, the By-law relating to Trees be promulgated in the Provincial 
Gazette. 

 
 
RESPONSIBLE OFFICIAL:  L RAINBIRD 
 
TARGET DATE FOR IMPLEMENTATION : IMMEDIATELY SUBSEQUENT TO  
 PUBLICATION IN THE 
 PROVINCIAL GAZETTE 
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