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1. Executive Summary 
 

The purpose of the report is to inform Council on the status of the gravel 
portion of Fernkloof Drive, connecting Hermanus Heights to Fir Avenue.  (See 
Original Road Link and realigned road attached as Annexure A) 

 
2. Service Delivery and Budget Implementation Plan - IGNITE 

 
Infrastructure and Planning 
Town Planning 

 
3. Compliance with Strategic Priorities 

 
Infrastructure investment and development 

 
4. Delegated Authority 

 
None 

 
5. Legal Requirements 

 
• Land Use Planning Ordinance, 15 of 1985 
• Spatial Planning and Land Use Management Act, 2013 (Act 16 of 2013) 
• Regulations in terms of the Spatial Planning and Land Use Management 

(Act 16 of 2013) 
• By-Law on Municipal Land Use Planning 2020 

 
6. Background/Discussion/Evaluation/Conclusion 

 
Background 

 
At the time when the Golf Course development was planned, there was a 
gravel road which linked Hermanus Heights with Contour Road. 

 
Council at its meeting dated 19 February 2002 resolved the following: 
(Annexure B) 

 
“that the following application be approved 
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(c)iii – Existing gravel road link between Fernkloof Drive and Contour Road 
(link road to be realigned)” 

 
This decision was taken on appeal to the Department Environmental Affairs 
and Development Planning. The outcome of the appeal was that the decision 
of Council was upheld. (Annexure C) 

 
The realigned road formed part of the consolidated land parcel now known as 
Erf 9935, which was transferred to the Hermanus Golf Club. 

 
Although it formed part of Erf 9935, the status of the realigned link road is that 
of a public road. Attached is the approved Surveyor General’s General Plan 
number 2045/2006 and the approved Surveyor General’s plan number 7209/ 
2005 for erf 9935 (Annexure D). On plan number 2045/2006 the road is 
indicated with a reserve width of 20m. In a Status Report from the Surveyor 
General it is confirmed that the road is a Public Road.  

 
It should be noted that the Land Use Application for this land was approved in 
terms of the Land Use Planning Ordinance (1985) (LUPO), the applicable 
legislation at the time. In terms of Section 28 of LUPO the ownership of all 
public places (including roads) vests in the Municipality upon registration of 
the first erf.  

 
Although LUPO was repealed it was replaced by the Overstrand Municipality 
Amendment By-law on Land Use Planning, 2020. The By-law also deals with 
this matter in a similar way in Section 27;” 

 
27(1) The ownership of land that is earmarked for a public place as 
shown on an approved subdivision plan vest in the Municipality upon 
confirmation of the subdivision or a part thereof. 

 
In addition to the abovementioned Municipal By-law, the Land Use Planning 
Act (SPLUMA) states the following regarding public places; 

37.(1) Where land is earmarked for a public place as shown on an 
approved subdivision plan, the municipality must make provision for at 
least- 
(a) the vesting in the municipality of the ownership of that land; or 
(b) the registration of that land in the name of the municipality. 

 
The ownership of the road, as it is a public road, thus automatically vests in 
the Overstrand Municipality. 

 
7. Financial Implications 

 
N/A 
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8. Staff Implications 
 

N/A 
 

9. Comments from other Departments, Divisions and Administrations 
 

Legal Department 
 

The Municipality’s Legal Department gave the following opinion: 
 

The question in essence is what is the legal status of the existing and re-
aligned gravel road which links Fernkloof Drive with Fir Avenue in other 
words, is it the property and responsibility of the Hermanus Golf Club or is it 
the property and responsibility of the Overstrand municipality, and if the latter, 
in terms of what legal prescript/prescripts? 

 
From the information at my disposal the subdivision and consolidation of the 
land which now comprise the Hermanus Golf Course and the various 
residential precincts were approved during 2002 and 2003. During 2003 the 
Department of Environmental Affairs and Development Planning granted its 
consent for the gravel road which linked Fernkloof Drive with Contour Drive to 
be closed and realigned which realignment stretches along the northern 
boundary of the golf course was registered in the Office of the Surveyor-
General under Plan Number 7209/2005. In terms of a letter addressed to 
Geomatics Africa by the Office of the Surveyor-General: Western Cape dated 
6 December 2021, said (realigned) road is shown in its records as a public 
road. 

 
Section 28 of the Land Use Planning Ordinance No 15 of 1985 (which had 
been in effect at the time of the approval of the sub-division and consolidation 
of the land described above), stated the following: 

 
“The ownership of all public streets and public places over or on land 
indicated as such at the granting of an application for subdivision under 
section 25 shall, after the confirmation of such subdivision…vest in the 
local authority” 

 
As there is no dispute that the subdivision and consolidation were approved 
and because the Ordinance and currently SPLUMA and LUPA are silent as to 
what is meant by “vest” and “vesting” I had to research its legal meaning in 
order to proffer an answer the question I posed above. 

 
In terms of both SPLUMA and LUPA: 
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“public place” includes a “street” and “road” “shown on a general plan 
or diagram which is for use by the general public and is owned by or 
vests in the ownership of the Municipal Council…” 

 
with the operative part being that “vest” clearly refers to “ownership” of the 
particular “public place” which in the context of this opinion is the realigned 
gravel road. 

 
In an informative and well researched article published by the Potchefstroom 
Electronic Law Journal volume 19 Potchefstroom 2016, the author, 
Jeannie van Wyk (UNISA) edited by Professor A du Plessis, analysed 
among other aspects,  the meaning of “vest” and “vesting” and the (legal) 
status of public roads in a new subdivision in Cape Town mainly with 
reference to: 

 
ARUN PROPERTY DEVELOPMENT (PTY) LTD  V  CITY OF CAPE TOWN  
2015  2  SA  584  (CC) 

 
(I might add that her list of references which includes precedent of the High 
Court, and the Constitutional Court is very comprehensive) 

 
In any event the following question amongst others was posed namely: 

 
1. What is vesting? 

 
In the context of the matter under discussion during 2002 the Executive 
Committee of the Overstrand Municipality approved the subdivision and 
consolidation of certain properties which eventually resulted in the 
establishment of the Hermanus Golf Course and the various residential 
precincts in and on it. Please refer to the attached Recommendation of the 
Executive Committee dated 19 February 2002 marked.  At the same time, it 
also approved the closure of certain portions of road amongst others an 
existing gravel road which linked Fernkloof Drive and Contour Street in 
order to secure access to the Fernkloof Nature Reserve via Fir Avenue 
with the recommendation that this portion of road must be “realigned”. 

 
The above decision apparently went on appeal to the Department of 
Environmental Affairs and Development Planning (DEADP) which 
confirmed the decision of the Executive Committee including the closure and 
realignment of the gravel road between Fernkloof Drive and Contour Street.  

 
In view of the above and in accordance with section 28 of LUPO when the 
subdivision was approved during 2002 and confirmed by DEADP in 2003 
the gravel where it was located it prior to its (current) realigned position 
automatically vested in the Overstrand Municipality. “Vesting” with regards 
to roads simply means that a local authority automatically, ie, ex lege (by 
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operation of law) becomes the owner of a road in circumstances discussed 
above without the necessity of it being formally transferred to the municipality 
– “the passing of ownership to a local authority without the need for formal 
transfer of ownership”.  (ARUN case referred to above at [19]) 

 
As I understand it the consolidation referred to above meant that the gravel 
road which linked Fernkloof Drive with Contour street of necessity had to be 
realigned (relocated) because for obvious reasons it would have been 
untenable to have a public road crossing an enclosed golf course and the 
precincts in and on it  and because of this the (re)aligned road is where it is 
currently located  with the clear understanding that the relocation of it did not 
distract from the fact that the Municipality was still the owner of this new link 
between Fernkloof Drive and Fir Avenue. 

 
The realigned link road between Fernkloof Drive and Fir Avenue is therefore 
a public road which the public has a right to use and is the municipality as the 
ex lege owner responsible for maintaining and upgrading it - the owner of the 
land on which the golf club and golf course situated has no claim to it, in other 
words, no compensation is payable by the Municipality to the owner of the 
Golf Club. The fact that this new realigned link road is ex lege a public road 
has also been confirmed by the Office of the Surveyor-General in a letter 
dated 6 December 2021 addressed to Geomatics Africa Hermanus. 

 
10. Annexures 

 
Annexure A: Original Link Road and Realigned Road 
Annexure B: Executive Committee Meeting 19 Feb.2002 
Annexure C: Appeal decision  
Annexure D: Surveyor General’s Plans 
Annexure E: Status Report of the Surveyor General 

 
RECOMMENDATION TO THE COUNCIL:  
  
that cognisance be taken of the content of the report. 

 
 
RESPONSIBLE OFFICIAL: R KUCHAR 
 
TARGET DATE FOR IMPLEMENTATION: 23 APRIL 2022 
 
TARGET DATE TO INFORM APPLICANT: N/A 
 
TARGET DATE TO INFORM OBJECTOR: N/A 
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THIS MATTER SERVED BEFORE THE JOINT PORTFOLIO COMMITTEE ON 
2 MARCH 2022, WHICH COMMITTEE RECOMMENDED AS FOLLOWS: 
 
RECOMMENDATION TO THE COUNCIL:  
  
that cognisance be taken of the content of the report. 
 
 
RESPONSIBLE OFFICIAL: R KUCHAR 
 
TARGET DATE FOR IMPLEMENTATION: 23 APRIL 2022 
 
TARGET DATE TO INFORM APPLICANT: N/A 
 
TARGET DATE TO INFORM OBJECTOR: N/A 
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