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12. 
A PORTION OF ERF 3222 ONRUSTRIVIER (PUBLIC OPEN SPACE), ADJACENT 
TO ERF 3221 ONRUSTRIVIER (16 LAGOON DRIVE, ONRUSTRIVIER): LEASE OF 
MUNICIPAL PROPERTY TO THE OWNERS OF ERF 3221 ONRUSTRIVIER 
 
A Le Roux Manager: Property Administration 
20 December 2022 (028) 316 5623 
 

1. Executive Summary 
 

To obtain approval to enter into a lease agreement with the owners of Erf 
3221 Onrustrivier, hereinafter referred to as “the Applicants”, in respect of 
municipal property being a portion of Erf 3222 Onrustrivier (±330m² in extent) 
(Public Open Space) situated behind 16 Lagoon Drive, Onrustrivier, 
hereinafter referred to as “the Property”, for a period of 9 (NINE) years and 11 
(ELEVEN) months for the purpose of gardening, a cement braai structure and 
a boundary wall/fence.  The locality maps are attached hereto as Annexure 
“A”. 

 
2. Service Delivery and Budget Implementation Plan - IGNITE 

 
Infrastructure and Planning 
Property Administration 

 
3. Compliance with Strategic Priority 

 
Provision of democratic, accountable and ethical governance 

 
4. Delegated Authority 

 
Executive Mayor 

 
5. Legal Requirements 

 
• Administration of Immovable Property Policy of the Overstrand Municipality 

(2015) 
• Municipal Asset Transfer Regulations (R. 878 of 2008) 

 
6. Background/Discussion/Evaluation/Conclusion 

 
Background/Discussion 

 
The Applicants are the owners of Erf 3221 Onrustrivier, adjacent to a portion 
of Erf 3222 Onrustrivier and applied to lease the Property for a period of 
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9 (NINE) years and 11 (ELEVEN) months for the purpose of gardening, a 
cement braai structure and a boundary wall/fence. 

 
The Applicants first applied to purchase the Property and after the necessary 
process was followed the application served before Council.  Council, on 
27 June 2022, resolved that the alienation of a portion of Erf 3222 Onrustrivier 
(±356m2 in extent) not be approved as the Property falls within the Coastal 
Protection Zone EMOZ and can therefore not be alienated. Subsequently the 
Applicants applied to rather lease a smaller size of the Property (±330m2 in 
extent) for a period of 9 (NINE) years and 11 (ELEVEN) months for the 
purpose of gardening, a cement braai structure and a boundary wall/fence. 

 
The Applicants explained that Erf 3221 Onrustrivier was registered in their 
name in February 2014 after purchasing the property. At the time of the 
purchase from the previous owner, it was pointed out to the Applicants that 
the enclosed property included municipal land and that the enclosure 
stemmed from an earlier consent given by the Municipality to previous owner 
Mr Engelbrecht: The following is pertinent to the situation: 

 
1. According to an affidavit, dated 8 November 2013, by Mr van der Merwe, 

Mr Engelbrecht, the previous owner of Erf 3221 Onrustrivier, to his 
knowledge obtained permission to exceed the boundary to include the 
milkwood trees.  According to the letter Mr van der Merwe was a 
councillor during 1987 and was present when the encroachment was 
granted.  According to him consent was also granted to build a braai 
structure under the trees.  The braai was built in the form of a big, open, 
round brick wall with cement flooring. See the Affidavit attached hereto 
marked as Annexure “D7/9”. 

 
2. The following photographs (a-c) were taken by the Applicants on 

28 October 2018 (see Annexure “D6/9): 
 

a) The Western wall erected by Mr Engelbrecht at the time of 
constructing the house in 1987. (Fig.1) 
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b) The corner of the Western wall and Northern fence along a line 
between the Milkwood trees, erected in the 1980s by Mr 
Engelbrecht. (Fig.2) 

 

 
 

c) The Eastern and Southern fence (Fig.3), erected at a later date 
than those mentioned in the above points a) and b).  

 

 
 

3. At the time of purchasing Erf 3221 Onrustrivier, the Applicants could not 
find any records for the relaxation of the building line on the Western side 
of Erf 3221 Onrustrivier in favour of the previous owner Mr Engelbrecht, 
however the Applicants could not find any reason to doubt that the 
Municipality granted Mr Engelbrecht consent, judging from (a) the 
prominent boundary wall of the same brickwork as the house located on 
Erf 3221 Onrustrivier, constructed on the western side and (b) the 
affidavit by Mr van der Merwe. 

 
Upon investigation, a letter dated 23 October 1987 addressed to Mr. 
Engelbrecht was found as evidence that the Municipality granted approval for 
the encroachment adjacent to Erf 3221 Onrustrivier for gardening purposes.  
See the Municipal letter attached hereto marked as Annexure “D9/9”.  

 

351



AGENDA of the 
Portfolio Committee : Investment and Infrastructure  
5 April 2023 
(Also the agenda for the Mayoral Committee Meeting : 24 April 2023) 
 
 

The Applicants used the Property as the previous owners have done for the 
purpose of the boundary wall, the beta fence, cement braai structure and the 
garden and applied to lease the Property for the same purpose as any 
agreement/consent between the Municipality and the previous owner expired. 

 
There are currently no building plan approvals for the encroachment on the 
Property, however, should approval be granted for the lease, the Applicants 
will submit building plans and gain approval thereof in respect of the braai 
structure and the fence/boundary wall on the Property. 

 
The Property Administration Department also conducted a first site visit on or 
about 18 November 2020 and found that the Property is fenced at the front 
with a brick wall, and along the side with wiring and behind the house it is 
fenced with the well-known iron type ‘beta fence’. Within this fenced Property 
there is a braai structure, indigenous plants planted up to the fence as well as 
3 milkwood trees. As there are no visible boundaries, it is not possible to say 
with 100% accuracy whether all 3 milkwood trees are on municipal land, but it 
appears that it is more on the municipal land than on Erf 3221 Onrustrivier. 
Except for the cement braai structure and fence, there are no other structures 
on the Property. The rest of the municipal land is all covered with plant 
growth. The Property is well maintained.  The site visit photos are attached as 
Annexure “B”. 

 
The Property is indicated in the Surveyor General’s diagram as a public place 
and although the Property is not registered in the name of the Municipality, 
the Property vest in the Municipality in terms of legislation. 

 
Evaluation 

 
A. Administration of Immoveable Property Policy of the Overstrand 

Municipality 
 

The following conditions of said policy apply: 
 

Paragraph 4: “No application for the purchase, lease of or 
encroachment on immovable property (save for the instances 
mentioned in paragraphs 58 to 62 and 64.1 below) shall be 
processed unless the prescribed application fee as per tariff 
approved in the annual budget for that financial year has been paid, 
nor shall any proposed lease or encroachment (save for the 
instances mentioned in paragraphs 58 to 62 and 64.1 below) be 
advertised unless the applicant has confirmed, in writing, that 
he/she will bear all costs involved in such transaction including – 
but not limited to – legal, survey, re-zoning, sub-division, 
consolidations, advertisement, relocation or provision of services 
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and, where applicable, a deposit as per prescribed rate to cover 
incidental costs has been paid.” 

 
The Applicants completed the formal application form and paid the 
application fee. 

 
Paragraph 17: “Taking into consideration the nature and duration of 
the lease to be entered into, the leasing of immovable property may 
be affected by means of either:  

17.1  a competitive process, which may include a closed or public 
tender or proposal call, specifically in circumstances listed in 
paragraph 18 below; or  

17.2  a direct lease”. 
 

Paragraph 18: “A competitive process must at all times be followed 
in circumstances where:  
18.1 the lease is for a long term with an income value in excess of 

R10 million;  
18.2 the lease is for a formal business premises with a market 

related rental;  
18.3 more than one party, in discretion of the municipality, is 

interested in the lease of the subject property; and/or  
18.4 by discretion of the municipality, a competitive process will 

best serve the interests of the community”. 
 

The Property adjoins the property of the Applicants and can thus not 
separately be of any practical use to anyone else who do not own 
adjoining property for the purpose applied for. Except for the Applicants 
there is only one other adjoining property owner who confirmed that they 
have an objection to the Property being leased to the Applicants (for 
reasons explained below).  The encroachment has already been on the 
Property for decades and therefore taking into consideration all the 
above information a direct lease for a long-term period is proposed.  

 
Paragraph 20.1: “The Municipality may grant a long term lease of 
municipal immovable property with an income value of less than 
R10 million only after: 

 
a) The Accounting Officer has approved the lease in principle; 
b) In the case of a direct lease, the proposed lease was 

advertised in terms of paragraph 10.1 and 10.2 above to invite 
the local community and other interested parties to submit 
comments or representations; and 

c) The Executive Mayor, as delegated authority, has approved 
that the right may be granted.” 
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The Accounting Officer (Municipal Manager) approved in principle the 
lease of the Property to the Applicants on condition that the public 
participation process is followed and further subject to the approval from 
the Executive Mayor as delegated authority.  

 
The lease agreement between the Municipality and the Applicant was 
entered into for administration purposes and signed on 
13 December 2022 with the following suspensive conditions in the 
agreement: 1) that the Applicant submit and obtain building plan approval 
in respect to the braai structure and boundary wall/fence on the Property, 
2) that an advertisement be published in the local newspaper to invite the 
local community to submit comments, and 3) the Executive Mayor 
approves the long term lease. 

 
The proposed lease was advertised in The Village News on 
7 October 2022 for a 30 (THIRTY) day comment/objection period. One 
objection was received that will be discussed in detail below. 

 
The Executive Mayor’s approval for the long-term lease is hereby sought. 

 
Paragraph 24: “The fair market value for the alienation of, the rental 
for the leasing or compensation payable for a servitude over 
municipal immovable property shall be determined by an 
independent professional valuer or professional associated valuer 
registered in terms of the Property Valuers Profession Act, 2000 
(Act 47 of 2000), or any ensuing act at the cost of the purchaser (in 
the case of a direct sale) or lessee (in the case of a direct 
lease)/servitude holder (in the case of a servitude). ”. 

 
HCB Property Valuations on 1 August 2022 determined the market 
related monthly rental at an amount of R3.33/m2 (THREE RAND AND 
THIRTY-THREE CENTS PER SQUARE METRE) (VAT Excluded) per 
month. The valuation was done taking into consideration the size, shape, 
locality, zoning and proposed use of the Property.  As the Property is 
±330m² in extent the total rent will be approximately R1.098.90 (ONE 
THOUSAND AND NINETY-EIGHT RAND AND NINETY CENTS) (VAT 
excluded) per month. 

 
Paragraph 36: “All costs pertaining to a transaction, e.g. survey, 
advertisements, valuation, relocation or provision of services where 
necessary, shall be borne by the Lessee.  The Municipality may, 
however, waive its right to claim all or any portion of the costs. 
Where necessary a deposit to cover the costs may be required.” 

 
The Applicants paid all costs relating to the advertisement and valuation. 
No survey was done and therefore no costs were incurred in this regard. 
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Paragraph 47: “Subject to paragraph 46 above, immovable property 
let by the Municipality shall be inspected at least once a year by the 
Municipality to ensure compliance with the terms and conditions of 
the agreement of sale or lease.” 

 
The Property will be inspected by the Property Administration 
Department at least once a year. 

 
It is further confirmed that the other Conditions of Lease as 
stipulated in paragraph 36 – 50 of the said policy will be included in 
the lease agreement. 

 
B. Advertisement/Notification 

 
An advertisement for the lease of the Property was published in The 
Village News on 7 October 2022 for a 30 (THIRTY) day 
objection/comment period.  

 
Objection received: 

 
One objection was received from Ms Grime, on behalf of West Trust, 
owner of adjoining property Erf 3220 Onrustrivier, hereinafter referred to 
as the “Objector”, before the closing time of the advertisement. See the 
detailed 12 (TWELVE) page objections/comments attached per 
Annexure “C”. The resolution providing Ms Grime with power of attorney 
to undertake an objection on behalf of West Trust was provided to the 
Municipality. No clear details were given though as to whom the trustees 
are as no master’s letter was attached. 

 
The gist of the objection is summarised on various pages which reads as 
follows: 

 
• “The fact that a landowner who shares 20.35 meters of West Trusts 

entire 54.31m north facing erf boundary (on the street side of the 
West Trust’s structure) is repeatedly transgressing municipal by-
laws and regulations, while installing unsightly materials for 
whatever reason and has done so for the past 8 years to the 
detriment of the aesthetic value of West Trust’s property. The point 

that West Trust wish to make without any prejudice to their rights, is 
that these persistent transgressions impact negatively on the 
aesthetic of a multi-million rand investment made by West Trust in 
the Overstrand Area. 

 
• The illegal wooden deck located in the rear building line of Erf 3221 

afforded the Applicant unobstructed views directly into the bedroom 
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and lounge area on the ground floor of a newly constructed building 
on Erf 3220. Furthermore, both the water tank and the raised 
platform are directly in the sight lines from the primary view corridor 
on the ground floor of the structure belonging to West Trust on Erf 
3220”. 

 
• The illegal wooden deck located in the rear building line on Erf 3221 

afforded the Applicants unobstructed views directly into the 
bedroom and lounge area on the ground floor of a newly 
constructed building on Erf 3220. Furthermore, both the water tank 
and the raised platform are directly in the sight lines from the 
primary view corridor on the ground floor of the structure belonging 
to West Trust on Erf 3220.” 

 
CONCLUSION 

 
• Perhaps the Overstrand Municipality can explain to West Trust and 

the public in general how one is possibly expected to make 
informed comment if there is no application available to “view”?  

 
• There is absolutely no information on how the applicant proposes to 

fence in the area for which application is being made while the 
current assortment of cheapskate, non-aesthetic materials is 
unacceptable and impacting on the aesthetic of the natural 
environment, surrounding neighbours, adjoining neighbours and 
more importantly has a negative effect on the value of property 
when it is in another landowner’s direct sight lines and view 
corridors.  

 
• Should the municipality entertain this application, then a precedent 

is set.  
 

• Furthermore, “historic” consents to previous landowners are not 
considered sufficient motivation to continue honouring enclosures 
of public open space, thus making these areas inaccessible to the 
public.  

 
• In 2020 the public open space in question was granted EMOZ 

status and the status of Public Open Space I has changed in 
sensitivity.  

 
• As already mentioned, the Town Planning Head (Mr R Kuchar) has 

stated to the writer that future applications will not be supported and 
this begs the question of why one land owner (in this case the 
owner of Erf 3221) be honoured with the privilege of an enclosed 
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±330m² section of public open space with a beta fence located 
within the 5m contour line and a mere couple of meters from the 
high water mark of an estuary?  

 
• In essence this type of double standard approval of applications by 

the local authority is considered biased, unfair with only certain 
individuals being granted approvals thus affording the applicant in 
this instance to continue enjoying unhindered views of the estuary, 
while the remainder of landowners around the estuary are forced to 
place fences on boundaries and ruin their expensive view 
corridors? 

 
• It is this very practise of double standards that causes considerable 

discord amongst members of the community. West Trust is not the 
only landowner who is exasperated by this handling of unusual, 
one-sided applications, but do not wish to get involved in this matter 
for fear of losing their opportunity to be granted the same rights that 
the Applicant is currently applying for with their encroachments. 

 
• Public open space 1 must be accessible to the public. 

 
• No development (erection of fences etc) may occur within the 5m 

contour line… 
 

Either the municipality agrees to a collective approval for all riparian 
landowners to enclose open space via leasing of public land where 
fences can be erected within the 5m contour line for security and so 
preserve uninterrupted views of the estuary for which extremely high 
premiums have been paid for by ALL RIPARIAN LANDOWNERS around 
the estuary.  

 
Alternatively, if Council cannot agree to the above, then the alternative is 
that all illegal fences and structures are to be removed where found to be 
installed around the estuary when encroaching on public open space. 
Any new security fences and walls are to be erected on the actual erf 
boundaries via the correct channels and regulations with plans being 
drawn up for approval by the municipal building department.” 

 
The Applicants’ response: 

 
The comments to the objection are more specific regarding the 
substance of the application and are as follows: See the detailed 9 (nine) 
page response to the objection attached per Annexure “D”: 
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• “ While the fact that the piece of land had been used by current and 
previous owners according to an historic arrangement with the 
previous municipality is not disputed, they do comment that “… 
‘historic’ consents to previous landowners are not considered 
sufficient motivation to continue honouring enclosures of public 
open space, thus making these areas inaccessible to the public” 
(par. 7 c)). This is an opinion which does not take into regard the 
continued use of the piece of land over a long period, nor its 
terrestrial reality with respect to accessibility and views from the 
north and south. It is impractical for anyone other than the occupant 
of Erf 3221 to access and therefore use. 

 
• The demarcation of the area under application conforms to the area 

that had been used over many years - long before West Trust 
acquired Erf 3220. Yet the trustees of West Trust see it fit to state 
that “… the applicant’s proposal to submit an application with these 
lines of delineation for a land grab of POS located behind his view 
corridors, but directly in front of West Trust is considered 
confrontational and hostile”. This personalisation and emotive 
description of an honest attempt to regularise the current position 
vis-à-vis the piece of land, while unfortunate, does not raise a 
substantive point. 

 
• Much is made by the trustees of West Trust of their fear that the 

piece of land will be utilised to house unsightly items related to our 
“… non-aesthetic southern building line of Erf 3221 (which) is filled 
with washing line, fire wood, hose pipes, plastic refuse bin, an 
unsightly JoJo Water Tank (illegal) covered by a granadilla shrub, 
building rubble, gardening equipment, etc.” (par3 l)). While we 
contend that it is quite normal to store such items at the back of 
your property, that these are not in an unkempt state and that the 
trustees greatly exaggerate the state of affairs, they should find 
comfort rendered by the general oversight of the Municipality and 
the standard lease agreement that will apply. (Note that the 
extensive accusations of illegality of structures, and of “dumping 
builder’s rubble” have been addressed by the Municipality and do 
not warrant further expansion here. Suffice to point out that the 
comfort mentioned in this point will extend equally to cover their 
fear, however remote its likelihood of eventuating. Note, though, 
that the storing of garden refuse temporarily in green bags is part of 
a normal gardening activity.) 

 
• The trustees of West Trust conflate their “primary view corridor” with 

their view of the fence of the piece of land near their boundary. 
While they have a primary view to the north-east over the estuary, 
this short piece of the fence is clearly not, “… directly in West 
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Trust’s primary view corridor across public open space ...” (par 2d)), 
as can be seen from their Figures 2a, 2b and 3. Even more do we 
dispute their statement that “both the water tank and the raised 
platform (their description for our deck) … directly in the sight lines 
from the primary view corridor on the ground floor of the structure 
belonging to West Trust on Erf 3220” (par 1j)). 

 
• As regards the short piece of fence, referred to in d. above: the old 

fence, erected many years ago (shown in their Figure 2) was 
removed illegally in June 2022 (the detail of which is not relevant 
here) and we were forced to contain the area at short notice with a 
shade cloth fence. The current situation is shown in their Figure 3. 
Note that the shade cloth fence follows the line of the previous 
fence and conforms to the alignment indicated in the application for 
lease. Trustees of West Trust consider the erection of the fence “a 
wilful and spiteful deed that is deliberately being undertaken to 
annoy the beneficiaries of West Trust residing in the premises on 
Erf 3220” (par 2b)). While an unfortunate viewpoint, it (again) does 
not address a substantive aspect of our application and does not 
warrant further elaboration. 

 
• The trustees of West Trust question the validity of the “gardening 

purpose” in our application for continued use of the piece of land, 
stating too that, “… the vegetation in the ‘garden’ are certainly not 
water wise vegetation” (par 6 d)). They also aver, in par. 1 a), that, 
in 2010, the “garden of Erf 3221 was in a derelict state with an 
unkempt garden and river embankment area that was overgrown 
with weeds and uncut grass”. Firstly, their undermining of the 
“gardening”, as a purpose for our application, is not supported 
considering the photographs that accompanied our initial 
application (see Annexure X), taken on 28-10-2013, i.e. before we 
purchased the property (not 28-10-2018 as incorrectly indicated in 
the application,). These show that the owner at the time had kept a 
tidy garden and even mowed the lawn on the estuary side of the 
fence. When we took over, the kikuyu lawn inside was replaced, at 
considerable effort and expense, with a typical fynbos garden. Their 
intimation that it is not water-wise, and extending it further by 
labelling our efforts as “self-centred, unnecessary and shows no 
respect for the global climate change that the world is currently 
faced with”, is plain wrong and demeaning. 

 
“In conclusion: 

 
• The trustees of West Trust did not address substantive issues 

related to the lease application. They did not explain why they now 
see fit that a land use that has been in existence for more than 
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thirty years suddenly would be a problem to them if continued for a 
further nine years and eleven months. 

 
• Their objections are rather based on conjured up concerns that the 

area to be leased will be used for storing “building rubble” and other 
envisaged improprieties. These concerns are not substantiated by 
the past use of the area and the conditions of lease will anyway 
protect them from such impacts, however remote they might be. 

 
• The respondent will not directly, or even indirectly, be negatively 

affected as (a) the proposed lease area is not bordering directly 
onto erf 3220 and (b) the area in question is shielded from view 
from their residence on erf 3220 by existing vegetation - their 
"primary view corridor" will not be interfered with. 

 
• Rather than envisaging negative impacts, I would suggest that the 

trustees of West Trust consider that the continued use of the area 
as proposed would be to their benefit, in providing privacy and 
additional security on their doorstep.” 

 
Property Administration’s response: 

 
The Property Administration Department is not going to respond fully or 
at all to the statements and allegations made by the objector (some 
being slanderous and amounts to defamation) in the objection of the 
West Trust and this should not be seen as an acknowledgment of them 
but rather a denial which statements and allegations will be scrutinized 
should the matter escalate to another forum in relation to the threat of 
legal action against the Manager: Property Administration and the 
Overstrand Municipality. Only some points will be addressed by or 
commented on. 

 
• The current encroachments were on the Applicants’ property well 

before the Objector developed the neighbouring property.  The 
layout of the Objector’s house on the property was under their 
control and build in such a way that these objections arouse. The 
Objector also indicates and confirms that the fence was already on 
the Property as early as February 2010. 

 
• A beautiful view is regarded as a mere incidental benefit of property 

ownership, it is not an actionable right. Case law has established 
that building plans do not have to be rejected even if the proposed 
buildings or boundary walls obstruct a neighbour's view from his/her 
property. The Applicants encroachment do not take away from the 
direct view of Objector as the encroachment is located on the 
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Property directly adjacent to the Applicants Erf 3221 Onrustrivier 
and only the Applicants, who’s erf is in alignment with the Property 
for which is applied for, would benefit from the lease of the property 
for the applied purpose of the existing garden, braai structure and 
boundary wall/fence.  

 
• The issuing of a rates clearance certificate to transfer privately 

owned property cannot be withheld by the Municipality due to 
possible illegal encroachments or the lack of approved building 
plans. Legislation is quite clear that it can only be withheld if the 
municipal account is in arrears, or the conditions of a subdivision 
have not been met. 

 
• From the photos attached it is clear that it might be difficult and 

expensive to move the fence to the boundary of the Applicants’ 
property, due to the slope.  The Applicants thus submitted the two 
applications in order to rectify the matter and to obtain the 
necessary approval to retain the encroachments.  They are in fact 
trying to rectify the matter.  

 
• A complaint was received by Law Enforcement and an inspection 

was done.  Law Enforcement could not find any infringement and 
subsequently did not issue a fine, thus we do not concur with the 
Objector’s version.  Another inspection was done by the Manager: 
Property Administration. No building rubble or concerns were found 
(see photos marked Annexure “E”). There were stacked bricks in 
the area and some kind of wooden “picket fence type” enclosure 
with what seemed to be barb wire on the other side (objector’ side).  
The Applicants offered to move the bricks to his property, which 
was done, and indicated that the wooden enclosure will be replaced 
with a neater fence if the application is approved. If not approved, it 
will be removed.  

 
• Property Administration received another complaint, this time 

regarding the wooden enclosure where the complainant asked 
whether he could remove the wooden enclosure. The complainant 
(Objector) was informed not to remove anything as it is on 
municipal property and as there is an application pending.  Strange 
enough, shortly after this phone call, the wooden enclosure was 
illegally removed. This was addressed with the complainant as only 
he had access to this area (on his property), who denied that he 
removed it and indicated that he will provide security footage in this 
regard (the footage would have indicated that someone trespassed 
on his property). No security footage was received; however, we 
were then informed that the security cameras were stolen (in which 
case the Manager: Property Administration was accused of). The 
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Applicants proceeded to enclose again with green shade net as he 
had family members with a dog who came to visit. 

 
• The Property Administration Department followed the administration 

process applicable to a long-term lease application, as stipulated in 
Paragraph 20 of the Administration of Immovable Property Policy 
(2015) of the Municipality, as has been done with similar 
applications in the past. 

 
• As to the application to purchase. This never followed a public 

participation process, thus not application was made available to 
the public to peruse. This is as the application was not approved. 

 
• As to the application to lease. A meeting was held on 19 October 

2022 between the West Trust representative and officials from the 
Property Administration Department, where the Applicants’ 
application was explained in detail including the following: the size 
of the Property (±330m² in extent) applied for and the proposed use 
of the Property for the purpose of a fence/boundary, gardening and 
braai structure. The locality map and the final size of the area was 
shown and later emailed to West Trust, on the same date, for them 
to have a clear indication of the area applied for. The reasons for 
the in-principle approval granted by the Municipal Manager was 
also explained as this is one of the steps to start the long term 
lease application process as required by Paragraph 20 of the 
Administration of Immovable Property Policy (2015). The Objector 
thus did have an opportunity to peruse the application to lease.  
The Objector was however not permitted to take photos of the 
applications or to request a copy thereof. 

 
• Should approval be granted by the Executive Mayor for the lease, 

the condition to the lease would be that the Applicant apply for 
building plan approvals for the fence/boundary wall to be installed. 
The Applicants will have the right to install a fence/boundary wall 
around the Property. 

 
• The encroachment has been on the Property for decades already 

and the previous owners of Erf 3221 Onrustrivier obtained approval 
from the Municipality for the encroachments, the lease has been 
supported by internal municipal departments on condition that the 
encroachment should stay as is and no further development should 
take place and that a similar fence as the one at the back of the 
Property should be erected, the boundary wall however was not 
supported by the Environmental Department and this should be 
taken into consideration. 
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• The Environmental Department have no objection to the lease, on 
condition that the encroachment should stay as is and that no 
further development should take place and that the proposed area 
fencing should remain as is, if in future the fence should be 
replaced a similar fence should be erected to accommodate the 
water level rises due to storm events, as the Property falls within 
the Coastal Protection Zone (EMOZ). 

 
• The Application was circulated via the Environmental Department to 

the Onrus Estuary Forum (OREF) since the Property is located 
adjacent to the Onrus Estuary and this Forum had no objection to 
the lease of the Property. 

 
• The Objector is welcome to submit an application to lease a portion 

of the area as indicated in purple on the locality map attached 
marked Annexure “F”.  This will then ensure that the areas do not 
overlap and the area directly adjoining to Erf 3221 is not leased to 
property owner who is not directly adjoining. This will follow the 
same process as above. 

 
• Considering the above, there is no substantial reason not to 

approve the lease. 
 

Conclusion 
 

Considering the above discussion and the fact that there is no substantial 
objection to the process nor use of the Property, it is recommended that the 
lease of the Property to the Applicants be approved for a period of 9 (NINE) 
years and 11 (ELEVEN) months at a rental amount of R3.33/m² (THREE 
RAND AND THIRTY-THREE CENTS PER SQUARE METRE) (VAT 
Excluded) per month.  

 
7. Financial Implications 

 
The Municipality stands to gain rental in the amount of R3.33/m² (THREE 
RAND AND THIRTY-THREE CENTS PER SQUARE METRE) (VAT 
excluded) per month, such rental to escalate every year on the 1st of July in 
accordance with the consumer price index (all items). 

 
8. Staff Implications 

 
None 
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9. Comments from other Departments, Divisions and Administrations 
 

Senior Manager: Expenditure & Assets: Hermanus: J Vorster  
 

As this is a revenue generating proposal with no intention to dispose of the 
assest, there is no objection. 

 
Senior Manager: Building Control: Mr L Coetzee  

 
“Building Control has no objection. If the applicant constructed the boundary 
wall/fence and braai on municipal property, a building plan application with a 
consent letter by Property Administration Department must be submitted to 
our office by the Applicants. Any new structures will also require the consent 
of Property Administration Department and a building plan application must be 
submitted.” 

 
Environmental Audit Officer: Ms H Fortune  

 
“The Environmental Management Section has the following comments on the 
above-mentioned application after a site visit was conducted on 2 June 2021. 

 
Environmental Management Overlay Zone: 
• In August 2020, the municipality gazetted Environmental Overly Zone 

regulations. Erf 3222 Onrustrivier is located within the Coastal Protection 
Environmental Management Overlay Zone (EMOZ). The purpose of the 
EMOZ is managing the integrity of coastal ecosystems, ecosystems 
services, coastal dynamic processes, and biodiversity within Coastal 
Reserves.  

 
Estuarine Risk Areas: 
• Fencing must preferably be permeable to accommodate storm events 

and limit structural damage and associated negative impacts on the 
environment.  

• Existing coastal processes and indigenous vegetation within the 
estuarine functional zone must be maintained.  

 
Additional Comments: 
• The application was distributed to the Onrus Estuary Forum (OREF) 

since the application is located adjacent to the Onrus estuary. The 
following comments were received from Hennie Greeff OREF member 
and representative of the Onrus Rate Payers Association: “I have no 
objection to, or comment on, the application referred to in this email.” 

• The application was also sent to Mr Theodore Martin (Professional 
Officer: Coastal and Catchment) and Ms Rulien Volschenk 
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(Environmental Management Officer) of the Overberg District 
Municipality, but no comments were received.” 

 
Conclusion: 
• The application to purchase the portion of Erf 3222 is not supported by 

the environmental section as this fall within the Coastal Protection Zone 
(EMOZ). 

• Leasing the portion of Erf 3222 is supported however, no further 
development is supported as this fall within the Coastal Protection Zone 
(EMOZ).  

• The proposed area fencing should remain as is, if in future the fence 
should be replaced a similar fence should be erected to accommodate 
water level rises due to storm events. The building of a boundary wall is 
not supported.” 

 
Town Planner: Henk Olivier  

 
“Erf 3222 Onrustrivier is a wetland area and zoned Open Space I: Public 
Open Space. It is also indicated as a Public Place on the Survey Diagram. 
This area must therefore be accessible to the general public, which appear 
not to be the case. The relevant portion of land is also under the setback line 
(5cm contour line) where no development should take place. The portion also 
falls in a HPOZ and EMOZ sensitive area.” 

 
10. Annexures 

 
Annexure A: Locality maps 
Annexure B: Property Administration: Site Visit photos: 18 November 2021 
Annexure C: West Trust Objection Letter 
Annexure D: Applicants’ reply to the objection 
Annexure E: Property Administration: Inspection photos after complaint 
Annexure F: Locality map with proposal 

 
RECOMMENDATION:  
  
1. that the objection against the lease received from the West Trust be 

dismissed; 
  
2. that the lease of municipal property, being a portion of Erf 3222 Onrustrivier 

(±330m² in extent), to the owners of Erf 3221 Onrustrivier for the purpose of 
gardening, a cement braai structure and a boundary wall/fence at the rental 
amount of R3.33/m² (THREE RAND AND THIRTY-THREE CENTS PER 
SQUARE METRE) (VAT excluded) per month for a period of 9 (NINE) years 
and 11 (ELEVEN) months in terms of the Administration of Immoveable 
Property Policy of the Overstrand Municipality, be approved;  and 
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3. that the rental amount mentioned in 1 above escalate every year on the 1st of 
July in accordance with the consumer price index (all items), the next 
escalation to be on 1 July 2023. 

 
 
RESPONSIBLE OFFICIAL : W MURTZ 
 
TARGET DATE FOR IMPLEMENTATION : 31 MAY 2022 
 
TARGET DATE TO INFORM APPLICANT : 17 MAY 2022 
 
TARGET DATE TO INFORM OBJECTOR : 17 MAY 2022 
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ANNEXURE B1/3 
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ANNEXURE B3/3 
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388



 
 

ANNEXURE D6/9 

 

389



 
 

ANNEXURE D7/9 

 

390



 
 

ANNEXURE D8/9 
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ANNEXURE E1/3 
INSPECTION 28 JUNE 2022 
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ANNEXURE E2/3 
AFTER INSPECTION 1 JULY 2022 
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ANNEXURE E3/3 
REMOVED WOODEN ENCLOSURE 
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