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3. 
ERF 928, 54 BERG STREET, DE KELDERS : PROPOSED REMOVAL OF 
RESTRICTIVE TITLE CONDITION : JA VAN DER VYFER 
 
928 GDK (2623) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
25 June 2015 

 
1. Executive Summary 

 
To consider an application for removal of restrictive title deed condition 
received on 30 June 2014 from the owners of Erf 928, De Kelders, JA & 
MB van der Vyfer, in order to accommodate an existing second dwelling unit 
on the property. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The 
Site Development Plan is attached as Annexure B, and the Motivation Report 
from the applicant in support of the application is attached as Annexure C. 

 
2. Service Delivery and Budget Implementation Plan - IGNITE 

 
Infrastructure and Planning 
Town- and Spatial Planning 

 
3. Compliance with Strategic Priorities 

 
Provision of democratic, accountable and ethical governance 
Promotion of tourism, economic and social development 

 
4. Delegated Authority 

 
Executive Mayor 

 
5. Legal Requirements 

 
Removal of Restrictions Act, 1967 (Act 84 of 1967) 

 
6. Background/Discussion/Evaluation/Conclusion 

 
Background 

 
Erf 928 De Kelders is zoned Residential Zone 1:  Single Residential and 
measures 595m² in extent.  The property is developed with an existing 
dwelling, associated outbuildings and a second dwelling unit behind the 
existing garage. 
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The approved building plans indicated servant’s quarters (the current second 
dwelling) behind the garage which has been provided with a kitchen without 
the relevant approval in terms of the National Building Regulations and the 
Removal of Restrictions Act, No. 84 of 1967.  The current application 
therefore proposes the removal of condition F(c) contained in Title Deed 
T18075/91 in order to enable the submission and consideration of building 
plans.  The aforementioned condition is as follows: 

 
“that not more than one dwelling, together with the necessary outbuildings 
and appurtenances be erected on this erf.” 

 
Discussion 

 
The application was advertised in the prescribed manner and notices were 
served on adjoining affected property owners.  One letter of objection was 
received from Mr AL & M le Roux, the owners of the adjoining property, and is 
attached as Annexure D.  The applicants’ response is attached as Annexure 
E.  The main grounds of objection are the following: 

 
Application is made under false pretences and is indeed an application 
for additional income 

 
A second dwelling unit in terms of the Overstrand Zoning Scheme 
Regulations may be rented out on a long term basis.  This aspect in itself is 
not a contravention of the Scheme Regulations. 

 
The “proposed” apartment already exists and is rented for additional 
income 

 
Refer to comment above.  It is noted that the former servant’s quarters have 
been converted without the necessary permission into a dwelling unit as a 
result of the provision of a kitchen.  The current application therefore 
considers the removal of the appropriate restrictive title condition so that the 
second dwelling could be utilised in line with the provisions of the Scheme 
Regulations, which is further elaborated upon in the evaluation below. 

 
The applicants’ daughter currently lives in the house and not in the 
second dwelling 

 
Noted. 

 
As stated above, a second dwelling unit once authorised may be leased on a 
long term basis.  Therefore the argument is not whether the second dwelling 
unit is leased or whether it is utilised by the applicants’ daughter.  The fact of 
the matter is that the Title Deed restricts the construction of a second dwelling 
unit, hence the application under consideration. 
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The sitting room on the site plan is in actual fact a bedroom with 
sufficient bedroom space within the house to accommodate guests 

 
Refer to the comment above.  A site inspection was conducted.  It was noted 
that the “sitting room” referred to above is utilised as a bedroom/computer 
room.  No objections were raised by the Building Control Department in this 
regard. 

 
Noise and disturbance at night time in close proximity to the bedroom of 
the objector 

 
The above allegation is noted.  No official complaint history in this regard 
exists.  The second dwelling unit does not encroach the applicable building 
lines and was legally constructed with a bedroom (former servant’s quarters).  
Furthermore, it should be noted that a site inspection was conducted during 
May 2015 and that the second dwelling unit was vacant.  The applicant may 
lease it in future but since the applicant also permanently resides at the 
premises it is unlikely that the second dwelling would give rise to noise and 
disturbance. 

 
The boundary wall is not 1,8m high but 1,6m.  Requests that the 
boundary wall be raised with 0,5m 

 
The height of the boundary wall has no bearing on the application under 
consideration and is a matter for agreement between the applicant and the 
objector, in line with the applicable building legislation. 

 
The applicants’ response is attached as Annexure E. 

 
Evaluation 

 
The existing structures comply with the former building lines applicable to the 
property at the time of construction, being situated 1,57m from the lateral- and 
3m from the rear property boundaries.  The position of a kitchen to the 
servant’s quarters created a dwelling unit without external changes or 
alterations.  The second dwelling unit complies with the applicable building 
lines and is not considered to have an adverse impact onto the adjoining 
property owners, especially as the applicants permanently reside at the 
premises. 

 
The removal of the restrictive title condition is supported as the proposal is in 
line with National- and Provincial Planning Policies that seek to achieve 
densification within the existing urban edge.  The aforementioned principle is 
also in line with the Overstrand Spatial Development Framework (2006) as 
well as the Overstrand Growth Management Strategy (2010) that encourages 
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amongst other residential densification.  The construction of additional 
dwelling units amongst others is deemed to be an acceptable form of 
densification and since the second dwelling unit remains part of the same 
cadastral unit it will not detract from the character and appearance of the 
surrounding area. 

 
Section 6.1.4 of the Overstrand Zoning Scheme Regulations permits the 
construction of a second dwelling as a primary right, subject to certain 
requirements being met, namely: 

 
(a) the total floor area of the second dwelling units shall not exceed 120m²; 
(b) the same development rules apply as for the primary dwelling unit; 
(c) one on-site parking bay must be provided to the satisfaction of Council; 

and 
(d) confirmation of the availability of services shall be obtained from the 

Director: Infrastructure and Planning or his successor in title. 
 

The second dwelling complies with the aforementioned criteria.  The removal 
of the relevant restrictive title condition is therefore supported.  Following 
approval of the removal of restrictions application, the applicants will be 
required to submit building plans to the Building Control Department for 
approval. 

 
Conclusion 

 
That the application be supported as per the recommendation below. 

 
7. Financial Implications 

 
None 

 
8. Staff Implications 

 
None 

 
9. Comments from other Departments, Divisions and Administrations 

 
Building Department 

 
No objection. 

 
Protection Services:  Fire Brigade 

 
Attached as Annexure F. 
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Electro Technical Services 
 

No objection. 
 

Operational Services 
 

No comment received. 
 

10. Annexures 
 

Annexure A: Locality Plan  
Annexure B: Site Development Plan 
Annexure C: Motivation Report 
Annexure D: Letter of objection 
Annexure E: Applicants’ comment to objection 
Annexure F: Comment:  Protection Services:  Fire Brigade 

 
RECOMMENDATION: 
  
1. that, in terms of the Removal of Restrictions Act, 1967 (Act 84 of 1967) the 

application for the removal of restrictive title deed condition in order to  
accommodate the existing second dwelling unit , be recommended for 
approval to the Provincial Government: Western Cape, subject to the 
following conditions: 

  
 (a) that building plans be submitted for approval within 30 days from the 

final approval of the application by the Provincial Government Western 
Cape to the Building Control Department of the Municipality; 

   
 (b) that three onsite parking bays in line with the Site Development Plan 

(attached as Annexure B) be provided for as long as the second 
dwelling unit remains in existence; 

   
 (c) that this approval does not absolve the applicant from compliance with 

any other relevant legislation;  and 
   
 (d) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with. 
   
2. that the applicant be notified of its right of appeal in terms of Section 62 of the 

Local Government : Municipal Systems Act No 32 of 2000 with regard to the 
above decision. 
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RESPONSIBLE OFFICIAL : SW VAN DER MERWE 
 
TARGET DATE FOR IMPLEMENTATION : 9 SEPTEMBER 2015 
 
TARGET DATE TO INFORM APPLICANT : 9 SEPTEMBER 2015 
 
TARGET DATE TO INFORM OBJECTOR : 9 SEPTEMBER 2015 
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3. 
ERF 928, 54 BERG STREET, DE KELDERS : PROPOSED REMOVAL OF 
RESTRICTIVE TITLE CONDITION : JA VAN DER VYFER 
 
928 GDK (2623) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
25 June 2015 

 
THIS MATTER SERVED BEFORE THE JOINT PORTFOLIO COMMITTEE ON 
18 AUGUST 2015, WHICH COMMITTEE SUPPORTED THE RECOMMENDATION 
 
 
RESPONSIBLE OFFICIAL : SW VAN DER MERWE 
 
TARGET DATE FOR IMPLEMENTATION : 9 SEPTEMBER 2015 
 
TARGET DATE TO INFORM APPLICANT : 9 SEPTEMBER 2015 
 
TARGET DATE TO INFORM OBJECTOR : 9 SEPTEMBER 2015 
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