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4.3 
PORTION 203 OF THE FARM NO. 559, PRINGLE BAY: APPLICATION FOR REMOVAL OF 
RESTRICTIVE TITLE DEED CONDITIONS AND CONSENT USE: MESSR IC@PLAN ON 
BEHALF OF C-VIEW AT PRINGLE (PTY) LIMITED 
 
203/559 
H van der Stoep (028) 313 8900 Hermanus Administration 
8 September 2021 

 
1. EXECUTIVE SUMMARY 

 
An application was received on 26 November 2019 from Messrs IC@Plan on behalf 
of C-View at Pringle (Pty) Limited on Portion 203 of the Farm 559 in terms of the 
Overstrand Municipal By-Law on Municipal Land Use Planning, 2015 (By-Law) for 
the following: 

 
❖ Removal of Restrictive Title Deed Conditions in terms of Section 16(2)(f) for the 

removal of restrictive title deed conditions C.(b), C.(d), C.(e), C.(n) and C.(o) as 
contained in Title Deed T17666//2014 to permit the proposed application. 

 
The restrictive title deed conditions read as follows: 

 

• “C.(b): No wood and iron buildings or works of any description shall be erected 
nor shall corrugated iron be used for roofing purposes. 

• C.(d): All buildings and other constructional works, including all fences and garden 
or other gates shall be of good and sound construction and plans thereof must be 
approved by the Seller before construction is commenced.  In the event of breach 
of this Clause the Seller shall have the right to require the Purchaser to demolish 
such unauthorised building or works or works and/or shall have the option to re-
purchase the land upon payment of the cost price thereof without compensation 
for improvements. 

• C.(e): No signs, advertisements, advertisement boardings or other lettering shall 
be erected on the land hereby sold and purchased nor shall any advertisements, 
signs or lettering be painted on any building, walls or fences erected on the said 
land save and except with the written approval of the Seller. 

• C.(n): The land shall be used only for agricultural purposes and the breeding of 
keeping of domestic animals, poultry and/or bees provided that no goats or pigs 
may be kept. 

• C.(o): Only buildings and structures to be used as dwellings and farm buildings 
shall be erected on the land.” 

 
Amendment of Restrictive conditions as follows 

 

• The amendment of condition C.(r) on page 7 of Deed of Transfer T17666/2014 - No 
boarding houses, flats, maisonettes, hotel, shops, public garage, filling station, 
business premises, canteen, restaurant, bioscope, factory, industrial buildings shall 
be erected on the land nor shall such business or entertainment be conducted on 
the land be erected by the removal of the following words namely: 

 
“Shops, business premises, canteen, restaurant” 

 
The amendment of condition D.(i) on page 7 of Deed of Transfer T17666/2014 by 
the removal of the following restrictions, which read as follows:  
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Conditions relating to (a) buildings, (b) restriction against the erection of signs, 
advertisements, etc., (c) restriction against trade, (d) prohibition against making 
bricks, tiles and pipes, (e) prohibition against the deposit of debris, scrap, etc. (f)… 
(g) camping (h) access (i) sewerage j) … (k) subdivision and (l) use of land … 

 
Removal of the following words: 

 
(b) restriction against erection of signs, advertisements, etc.; 
(c) restriction against trade; 

 

• The amendment of condition D.(ii) on page 7 of Deed of Transfer T17666/2014 by 
the removal of the following restrictions which reads as follow: (A) not entitled to 
conditions referred to in certain endorsements and (B) subject to conditions 
relating to (a), (b), (c) and (d) buildings and design (e) advertising (i) trade (g) and 
(h) building materials and scrap (i) … (j) camping (k) access to roads (sewerage 
(m) … (n) subdivision (o), (p), (q), ( r) (s) use of land and buildings     . 

 
Removal of the following words: 

 
(e) advertising; 
(i) trade; 

 

• The amendment of condition D.(iii) on page 7 of Deed of Transfer T17666/2014 
by the removal of the following restrictions which reads as follow: (A) not entitled 
to conditions referred to in certain endorsements and (B) subject to conditions 
relating to (a), (b), (c ) and (d) buildings and design (e ) advertising (i) trade (g) 
and (h) building materials and scrap (i) … (j) camping (k) access to roads 
(sewerage (m) … (n) subdivision (o), (p), (q), ( r) and (s) use of land and buildings  

 
Removal of the following words: 

 
(e) advertising; 
(f) trade; 

 

• The amendment of condition D.(iv) on page 7 of Deed of Transfer T17666/2014 
by the removal of the following restrictions which reads as follow: (A) not entitled 
to conditions referred to in certain endorsements and (B) subject to conditions 
relating to (a), (b), (c ) and (d) buildings and design, (e) advertising, (i) trade, (g) 
and (h) building materials and scrap, (i) …, (j) camping, (k) access to roads 
(sewerage), (m) …, (n) subdivision (o), (p), (q), (r) and (s) use of land and 
buildings      

 
Removal of the following words: 

 
(e) advertising; 
(f) trade; 

 
The amendment of condition D.(v) on page 7 of Deed of Transfer T17666/2014 by 
the removal of the following restrictions which reads as follow: “Conditions relating 
to (a) buildings completed in a reasonable time, (b) restriction against wood and 
iron buildings, (c) restrictions against erection of buildings within certain road 
boundary, (d) buildings be of good design and sound construction, (e) prohibition 
against signs, advertisements, etc., (f) prohibition against noxious trade, 
(g) restrictions against brickmaking, etc., (h) debris on land, (i) …. , (j) camping, 
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(k) access to public roads, (l) sewage, (m)…., (n) restriction against subdivision, 
(o) land for agricultural purposes only, (p) dwelling and farm buildings, (q) each 
dwelling for a single family, (r) outbuildings, (s) restriction against creation of 
boarding houses, flats, etc. 

 
Removal of the following words: 

 
(b) restriction against wood and iron buildings. 
(e) prohibition against signs, advertisements. 

 
and 

 
❖ Consent use in terms of Section 16.2(o) for the conversion of the ground floor of 

the existing dwelling for a tourist facility (i.e., coffee shop and gift shop). 
 

A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The property is located north of the R44 at the main entrance to Pringle Bay.  The 
property is 1,9 ha in extent and is zoned Agriculture Zone 1 with a dwelling on the 
property.  The surrounding properties are mainly zoned for Agriculture and Rural 
Zone 2: Conservation Usage.  The town of Pringle Bay is located south of the R44 
(Trunk Road 27). 

 
An application for a farm stall was lodged, but withdrawn and closed in 2017. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation can be summarized as follows: 

 
Intent 

 
The owner wishes to convert the ground floor of the dwelling into a tourism facility to 
allow a coffee shop and a gift shop. 

 
The proposed removal of restrictive conditions is motivated as follows: 

 
Condition: C(b) No wood and iron buildings or works of any description shall 
be erected nor shall corrugated iron be used for roofing purposes. 

 
Rationale for the removal 
The quality of building material has improved considerably since 1969 and are 
accepted in the industry for construction purposes.  The consent from the Hangklip 
Beach Properties CC has also been obtained for the removal of this condition. 
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Condition: C.(d) All buildings and other constructional works, including all 
fences and garden or other gates shall be of good and sound construction and 
plans thereof must be approved by the Seller before construction is 
commenced.  In the event of breach of this Clause the Seller shall have the 
right to require the Purchaser to demolish such unauthorised building or 
works and/or shall have the option to re-purchase the land upon payment of 
the cost price thereof without compensation for improvements. 

 
Rationale for the removal 
The consent has been obtained from the Hangklip Beach Properties CC and the 
Municipality is the controlling authority for the approval of building plans. 

 
Condition: C.(e) No signs, advertisements, advertisement boarding or other 
lettering shall be erected on the land hereby sold and purchased nor shall any 
advertisements, signs or lettering be painted on any building, walls or fences 
erected on the said land save and except with the written approval of the 
Seller. 

 
Rationale for the removal 
The consent has been obtained from the Hangklip Beach Properties CC and the 
Municipality is the controlling authority for the approval of building plans. 

 
Condition: C.(n) The land shall be used only for agricultural purposes and the 
breeding of keeping of domestic animals, poultry and/or bees provided that no 
goats or pigs may be kept. 

 
Rationale for the removal 
The consent has been obtained from the Hangklip Beach Properties CC to remove 
the condition.  The Overstrand Land Use Scheme does indicate tourism facilities as a 
consent use, which is allowed on Agricultural zoned properties. 

 
Condition C.(o) Only buildings and structures to be used as dwellings and farm 
buildings shall be erected on the land.” 

 
Rationale for the removal 
The consent has been obtained from the Hangklip Beach Properties CC to remove 
the condition.  The Overstrand Land Use Scheme does indicate tourism facilities as a 
consent use, which is allowed on agricultural zoned properties. 

 
Amendment of Restrictive Title Deed Conditions: 

 
Condition: C.(r) 

 
Removal of the words: “Shops, business premises, canteen, restaurant” 

 
Rationale for the removal 
The application for tourist facility entails a gift and coffee shop.  The amendment 
proposed is with the consent of the Hangklip Beach Properties CC. 

 
Condition: D.(i) 

 
Removal of the following: 

 
(b) restriction against the erection of signs, advertisements etc. 
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(c) restriction against trade 
 

Rationale for the removal 
The amendment proposed is with the consent of the Hangklip Beach Properties CC. 

 
Condition: D.(ii) 

 
Removal of the following: 

 
(e) advertising 
(i) trade 

 
Rationale for removal 
The amendment proposed is with the consent of the Hangklip Beach Properties CC. 

 
Condition: D.(iii) 

 
(e) advertising 

trade 
 

Rationale for the removal 
The amendment proposed is with the consent of the Hangklip Beach Properties CC. 

 
Condition: D.(iv) 

 
Removal of the following: 

 
(e) advertising 
(i) trade 

 
Rationale for removal 
The amendment proposed is with the consent of the Hangklip Beach Properties CC 

 
Condition: D.(v) 

 
Removal of the following: 

 
(b) restriction against wood and iron buildings 
(e) prohibition against signs, advertisements 

 
Rationale for removal 
The amendment proposed is with the consent of the Hangklip Beach Properties CC. 

 
These conditions have been imposed before the Land Use Ordinance (Ordinance 15 
of 1985) has come into effect.  The purpose of these conditions was to control the 
use of land.  Since the then Land Use Ordinance and subsequent Zoning Scheme 
Regulations are used to control the use of land.  The above conditions thus have not 
any use and thus be removed. 

 
Herewith are the relevant considerations assessed in conjunction with this proposal 

 
The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are personal 
or vests in the personas of the owner of a dominant tenement. 
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The restrictive conditions which are proposed to be removed or amended do not 
have any financial or any value for property owner or anybody else. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition. 

 
There are no personal benefits which accrue to the holder of these rights in terms of 
the restrictive conditions. 

 
The personal benefits which will accrue to the person seeking the removal of 
the restrictive conditions, if removed. 

 
The removal of the restrictive conditions will allow the owner to comply with all 
applicable municipal legislation, allow the owner to apply for tourism facilities and 
allow the owner to use the current buildings for a shop and restaurant. 

 
The social benefit of the restrictive condition remaining in place. 

 
There is no social benefit if the restrictive conditions remain in place. 

 
The social benefit of the removal of the restrictive condition. 

 
The removal and amendment of the conditions will enable the owner to operate a 
tourism facility, thus providing employment and attract tourist to the area which will 
benefit the entire Pringle Bay and surrounds. 

 
Whether the removal, suspension or amendment of the restrictive condition 
will completely remove all rights enjoyed by the beneficiary or only some of 
those rights. 

 
Only some of the conditions are either removed or amended.  However, none of 
these conditions include rights that are enjoyed by any member of the society and 
the removal and amendment of these restrictive conditions do not constitute a 
deprivation of rights. 

 
The proposed consent is motivated as follows: 

 
The proposal is to convert the ground floor of the dwelling into a tourist facility, i.e. 
coffee shop and gift shop.  The total area of the ground floor, including a kitchen and 
office is 180m². The application is within the existing building and will not have any 
additional visual impact.  The property does have an existing access from the R44 
via the Hangklip Road.  Adequate parking is available on the property.  The 
proposed conversion does comply with the development parameters as per the Land 
Use Scheme e.g. 

 

 Scheme Consent use 

Floor space 5000m² 149m² 

Height 8m 8m 

Parking 
11 bays (6/100m²) 
2 bays (residence) 

13 bays 

Building lines 10m 13m, 31,47m, 70,56m 
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The facility will operate between 07:00 and 18.00 daily.  The operating hours should 
not be of any nuisance, since it is located far from any residential development.  At 
present five (5) people can be employed, which can go up to ten (10) employees 
during peak season.  The shop will consist of local produce, arts and craft.  The N2 is 
a popular tourist route in the Overberg Region due to local tourist attractions such as 
Peregrine Farmstall, Houwhoek and Dassiesfontein.  The strategic positioning of 
such a facility along the R44 will make the route more attractive for tourist and local 
alike, thus contributing to the local economy. 

 
Unlike other main tourist routes in the Overberg, this route does not provide a tourist 
facility where people can stop and refresh. It is envisaged that the consent will 
enhance the area’s tourism potential and will not have any negative impact on the 
character of the surrounding area.  

 
The property is zoned Agriculture, but is too small to be agricultural viable, but the 
proposal does not deter the agricultural potential of the property.  The proposed 
facility will promote agri-tourism for the Pringle Bay area. 

 
Services 

 
No additional services will be required as per the dwelling approved. 

 
Forward Planning 

 
Western Cape Spatial Development Framework (PSDF) 

 
The PSDF outlines that rural space economy does not only refer to agricultural 
development, but also addresses broad based agricultural transformation, 
diversifying rural economic activities, tourism and preservation of the environment.  
“Planning for the future development of tourism in the province is based on the triple 
bottom line approach to sustainable development i.e. economically viable and results 
in economic benefit to business and communities, conserves and protects natural 
environment.”  The proposal will contribute to the tourism industry in the area, 
especially since it will create a landmark at the entrance at the Overberg.  The 
location of the proposed tourism facility relates specifically to “Rural Tourism – 
seeking peace and relaxation of countryside” and can be seen as a low impact use in 
a rural setting which contributes to the local economy, whilst preserving the natural 
environment. 

 
The Integrated Development Framework identified the provincial tourism 
development area for further development.  “The areas include areas of current 
strength with relatively high levels of development and tourism activity, as well as 
areas where growth potential exists based on resource strength.  Unlocking these 
resources will require the establishment of linkages”, which includes the Overstrand 
– Rooi Els to Pearly Beach.  The proposed facility is situated in an area earmarked 
by the PSDF as having potential for further tourism development. 

 
Section 7.3 of the PSDF list socio-economic opportunities which include tourism 
development areas.  A number of areas have been identified and include the 
Overberg coastal areas as depicted on the extract from the PSDF in Figure 2 (see 
Page 15/19 of Annexure B .   
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The application is complementary to the existing rural sense of place and adheres to 
the PSDF principle of diverse rural economic activities and tourism who is preserving 
the natural environment. 

 
Overberg Spatial Development Framework, 2015 (OSDF) 

 
In terms of the OSDF, Pringle Bay is the first town travelling along the R44 from 
Cape Town to Hermanus.  It accordingly makes it the entry point/exit point into/from 
the Overberg area and creates an opportunity to welcome tourism.  The proposed 
tourist facility adheres to the principles of the OSDF as it will set a landmark which 
will contribute greatly to introducing Pringle Bay to this scenic whale route. 

 
Overstrand Spatial Development Framework: (2006) 

 
The goals and objectives contained in the SDF include the development and 
stimulation of economic activity in a responsible and appropriate manner as well as 
to market the area more effectively.  The proposal will contribute to the local 
economy, whilst respecting the rural character of the area by utilising the existing 
building to accommodate the tourist facility.  The position of the structure will 
contribute to the marketability of area.  The SDF further stipulates Local Spatial 
Development Principles for the Pringle Bay which includes promotion of Pringle Bay 
as a retirement and tourism village, contain urban footprint and maintain the unique 
rural/village character of Pringle Bay. 

 
Planning Principles 

 
Spatial Justice: The proposal does not impede the principle, but rather 

seek to address the past spatial development imbalances 
by providing employment opportunities for residents in the 
area. 

Spatial Sustainability: No valuable and or environmental land are impacted 
upon. 

Spatial Efficiency: The property has limited agricultural potential, but is 
located in an agricultural setting and the proposal will 
contribute to the harmony of the agricultural setting.  It will 
furthermore have a positive impact in the area. 

Spatial Resilience The proposal adheres to all the major policies and the 
efficient use of land contributes to resilience. 

Good Administration:  The property owner chose the best use of the property 
within the confines of development principles and that is 
supplementary to the existing uses in the area. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Gazette Yes 23/10/2020 27/11/2020 

Local newspaper Yes 22/10/2020 27/11/2020 

Registered notices Yes 23/10/2020 27/11/2020 

Ward councillor Yes 23/10/2020 27/11/2020 
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Total comments TWENTY (20) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Building Control 6/11/2020 Supported. 

Environmental 
18/12/2020, 
4/01/2021 

Supported. 

Fire Department 23/10/2020 Supported. 

Engineering Services 5/03/2021 Annexure J. 

DEA&DP (Planning) 23/03/2021 Supported. Annexure G 

DEA&DP 
(Environmental) 

23/11/2020 Supported. Annexure H. 

Department of 
Agriculture 

14/02/2021 Support. 

Department of Transport 
and Public Works 

10/02/2021 Annexure I. 

Tourism 20/10/2020 Supported. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION, THE 

APPLICANT’S RESPONSE AND THE MUNICIPAL TOWN PLANNER’S 
RESPONSE THEREON 

 
Objections were received from the following: 

 
The objections and comments will be grouped as per issue raised, since many were 
similar.  (See Annexure E.)  The applicant’s response to the objections is attached as 
Annexure F. 

 
1. Objection: Pringle Bay Ratepayers’ Association (PBRA) 
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Overstrand SDF, 2006 
 

The document is outdated, and reference should be made of the Overstrand SDF, 
2020.  Should the applicant base their application on applicable current 
documentation, they would have found that the application for consent use is not 
aligned with the intentions of the SDF. 

 
Response from applicant 

 
The SDF, 2020 was approved in May 2020 and the application was submitted in 
2019.  However, the 2020 version and the Western Cape Land Use Planning 
Guidelines for Rural Development, 2019 does support tourist facilities on agricultural 
land.  

 
Response from town planner 

 
The application was submitted in 2019 before the Overstrand Spatial Development 
Framework (SDF) was approved.  Both the documents make provision for economic 
activities on Agricultural Zone 1. 

 
2. Objection: Overstrand GMS, 2010 

 
In terms of the strategy, Pringle Bay, the following is stated: “The settlement edge is 
set well back from the scenic drive enhancing the visual experience of the scenic 
corridor.  The strategic goals of the PBRA amongst others states the following: 

 

• Preserve the community’s distinctive cultural & natural heritage and unique 
lifestyle. 

• Promote sustainable local economy that support the unique lifestyle. 

• Influence orderly sustainable growth and development. 
 

The applicant did not prove on how the proposal will contribute to the above-
mentioned goals. 

 
The PBRA is of the opinion that the change in the consent use as per the application 
does not support densification.  It will create a precedent to allow further unwanted 
ribbon development along the scenic route (the R44). 

 
Response from applicant 

 
The proposal is in line with the SDF and Western Cape Guidelines on rural 
development. 

 
Response from town planner 

 
The Growth Management Strategy focusses on residential densification.  The 
strategic goals of the PBRA are noted, but relates to the township.  However, should 
it include the rural area surrounding the town, this application is in line with the 
sustainable local economic growth of the area.  The objector did not elaborate on the 
unique lifestyle and is unclear to what they referred. 
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3. Objection: Traffic 
 

The intersection of Hangklip Road and the R44 (Trunk Road 27) is a busy and 
dangerous intersection.  A TIA must be made compulsory to evaluate the impact of 
the proposed development on additional traffic generation. 

 
Response from applicant 

 
The Department of Transport is the controlling authority over Trunk Road 27 from 
which Hangklip Road intersects.  They had no objection against the application.  The 
proposed facility gains access from Hangklip Road which ensures a safe access 
without compromising accessibility thereto. 

 
Response from town planner 

 
The R44 (Trunk Road 27) is under the control of the Department of Transport, which 
had no objection against the application. 

 
4. Objection: Title Deed conditions 

 
Conditions C.(d), C.(e), C.(n) and C.(o):  Apart from the Hangklip Beach Properties 
that has given their consent, no acceptable motivation is evident to allow any 
meaningful adjudication of the application for removal of the conditions. 

 
Response from applicant 

 
Condition C.(d): The control and design of buildings is performed by the Overstrand 
Municipality in accordance with the National Building Regulations. 

 
Condition C.(e): All signage in the Overstrand Municipality must adhere to the 
Signage By-Law. 

 
Condition C.(n): The condition was imposed before planning legislation came into 
effect.  The purpose of these conditions was to control the use of land.  The forward 
planning policies of the Overstrand Municipality and DEA&DP promotes tourism 
related uses.  The Overstrand Land Use Scheme has agricultural activities as a 
consent use.  The afore-mentioned is thus more restrictive than the title deed 
condition. 

 
Condition C.(o): Same as above. 

 
Response from town planner 

 
Condition C.(d): The condition is unconstitutional, since the seller has no jurisdiction 
over a new owner to control the design of the buildings.  The seller is Hangklip Beach 
Properties CC, which have consented to the application.  All building plans and 
construction thereof has to comply with the National Building Regulations and thus 
the seller has no jurisdiction over building plans or the construction of buildings. 

 
An owner of property - be it movable or immovable - is entitled to deal with the said 
property as he/she pleases - not in terms of the whims and fancies of a previous 
owner, but in terms of the law. In order for a previous owner to enforce this 
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condition of title he will have to prove that the condition was breached and this will 
only be possible to gain access to said property and with that he will have to obtain 
consent of the current owner.  

 
The condition also impacts negatively on the principle of “willing buyer, willing seller.  
With regard to public interest, the removal will have no impact because the condition 
in fact has nothing to do with the “public interest”. It would appear that since the 
condition has nothing to do with public interest it was simply an attempt by the 
previous owner to retain control over his previous and to negative the rights of the 
current registered owner. 

 
The condition must be removed to in order to protect the property rights of the current 
registered owner imposed by a non-owner i.e. the previous owner as seller. 

 
Condition C.(e): The same argument applies.  It is common practice for farmsteads, 
rural properties and residential dwelling to have signage to indicate street number 
and or ownership, which is mandatory if belonging to a security company.  The safety 
of residents is much more important vis a vie a condition dating back to 1969. 

 
The condition be amended to replace “seller” with “local authority”. 

 
Condition C.(n): The zoning of the property does not allow agricultural activities as a 
primary right.  However, the consent uses do provide an owner with some uses that 
can only be obtained with an application in order to evaluate the impact that it may 
have.  In terms of this application, the Title Deed allows full scale agricultural 
activities with no restriction of the extent of buildings and activities. It relates to 
agricultural purposes and breeding of domestic animals, poultry/ bees, but excludes 
pigs and goats. The condition is unclear, whether it is only cattle and sheep farming 
is not specifically mentioned, thus can it be read into agricultural purposes? The 
impact of poultry batteries has an enormous footprint and pollution impact and in 
terms of the condition the use is allowed, the same applied for breeding of dogs, 
bird’s etc. The aforementioned activities allowed in terms of the title deed, will 
negatively affect the area in terms of pollution. In terms of the Zoning Scheme this is 
not allowed as a primary right and is thus more restrictive than the title deed. 
It is recommended that the condition be removed. 

 
Condition (o): It relates to the structures that may be erected, relating to residential 
and agricultural. The condition is vague that it should be considered void, especially 
with reference to “farm buildings”. The buildings are not defined, the condition is also 
silent on how many buildings or structures are permitted. This raises the question 
whether a “shack” qualifies as a structure, since it is used by people to live in, i.e. 
“dwell” in. In terms of the Zoning Scheme, agriculture is allowed as a consent use 
with development parameters but is more restrictive in terms of activity and extent of 
structures, the Zoning Scheme does restrict buildings to 5000m². 

 
The adjudication is clearly motivated that for a tourist facility and conditions C.(n) and 
C.(o) needs to be removed. 

 
The above-mentioned is third party conditions which has given her consent for the 
removal of the conditions. 
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5. Objection: Amendment of conditions 
 

The proposed amendments will be contradictory to the SDF and Growth 
Management Strategy and the Lighting Policy. 

 
Response from applicant 

 
The application clearly states that the conditions be amended.  The application is in 
line with the forward policy documents that indicate the guidelines for development of 
farms, with specific reference to tourism related facilities.  The proposed use will 
operate between 07:00 and 18:00 and therefore not create light pollution. 

 
Response from town planner 

 
The conditions to be amended is to allow the tourist facility and only the restrictions 
pertaining to the applications needs to be removed, whilst the remainder of the 
condition remains in place.  The SDF does make provision for the accommodation of 
tourist related activities on any agricultural farmland is supported, subject to specific 
development parameters and other statutory legislation. 

 
The Lighting Policy is not a policy of the Municipality and cannot be enforced.  The 
adherence to the “policy” is one of goodwill. 

 
Messrs Chennells Albertyn Attorneys, Notaries & Conveyancers 

 
The following objections will be dealt with in a summarised manner under the main 
points of objection: 

 
6. Objection: Points in Limini 

 
The application was incorrectly advertised and should not be considered.  It should 
have been done with an Order by Judge Davis of 18 November 2008. 

 
Response from applicant 

 
The application was advertised strictly in accordance with Sections 46 - 50 of the 
Overstrand Municipality Amendment By-Law on Land Use Planning.  Registered 
notices were sent to all the residents, which in the opinion of the Municipality may be 
affected by the proposal, site notices were put up and the application was advertised 
in the Overstrand Herald on 22 October 2020 and the Government Gazette on 
23 October 2021.  The order of Judge Davis (Case 17268/2008) cannot apply to 
Section 35(3) of the By-Law given that the order was handed down in 2008 whereas 
the By-Law was promulgated 7 years later.  The order was also not strongly worded 
and merely directed the applicant “if he desires” to give proper notice as per 
requirements of the applicable legislation at the time.  Furthermore, the case 
contains no ratio decendendi, is not a reported case and therefore sets no legal 
precedent and only makes it binding to the parties of the proceedings. 

 
The Hangklip Environmental Action Group (HEAG) may have locus standi in court 
proceedings, it is doubtful whether such a group will be seen as having legal persona 
and qualify as a “person” in these matters.  Section 47 of the By-Law determines that 
only a person is entitled to be a participant of the process. 
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As an environmental action group, the HEAG can be rest assured that all 
environmental laws have been complied with an 97% of land remain untouched.  The 
building plans were approved before any construction took place. 

 
Response from town planner 

 
The application complies with the regulation and processes as stipulated in the By-
Law on Land Use Planning.  The Judgment is attached on Pages 43/45 of Annexure 
E, makes reference to a Ratepayer Organisation and the erven immediately 
surrounding a specific erf.  It is erf specific and is not similar to the present 
application.  The notices have been send to the surrounding owners, the third party, 
Hangklip Beach Properties CC has given consent pertaining to the removal and 
amendment, the application was advertised and a notice were placed on site.  The 
public participation process was duly followed to the interested and affected parties. 

 
7. Objection: The proposal is not in line with the principles of the OMWSDF 

 
The SDF guiding principles applicable to the application, to name a few: 

 
❖ Transformation of the Conservation-Agriculture Buffer areas should be prohibited. 
❖ Only sustainable use of agricultural land in the Conservation-Agricultural Buffer 

must be promoted. 
❖ Any development must have a minimal impact on high potential agricultural land. 
❖ The development decisions should also be informed by existing development 

function of the town. 
❖ Ideal location for business uses is at the existing commercial node off Hangklip 

road and the location of business users outside the existing area must be 
prohibited. 

 
In respect of Pringle Bay area 

 
❖ Promote urban, suburban and rural centers as primary commercial areas, and 

suppress and limit commercial development outside of the areas. 
❖ Commercial business uses, commercial retail and offices should be concentrated 

within the CBD and decentralization of commercial development should not be 
permitted. 

 
❖ The height of the building is 10m and no building in the Hangklip area exceeds 

8m in height. 
 

The central structure exceeds the allowable 300m² as per the Zoning Regulations 
and provides for 460m² for the shop. 

 
Response of applicant 

 
The SDF, 2020 shows the property falls in a Sensitive Development Area where 
restricted development is allowed.  The property is zoned Agriculture Zone 1, and a 
tourist facility is allowed in the Zoning Scheme as a special consent.  According to 
the SDF due cognisance should be taken of the Western Cape Land Use Planning 
Guidelines for Rural Development, 2019.  This document emphasises that the rural 
economy is largely based on tourism and agriculture.  The proposed facility adheres 
to the guidelines. 
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Sections 10, 11, 12, 14, 15, 19, 26 and 27 of Messrs Chennels Attorneys refers to a 
previous application that was withdrawn and closed in 2017.  These objections are 
not applicable to this application and thus not valid. 

 
Response from town planner 

 
The application is not a transformation of the Buffer Zone, the area is restricted in 
uses that is compatible with the area, that of low-density development with limited 
impact.  The proposal is located in an existing building that will have no more impact 
than the eco-school and developments in the area consisting of dwellings and 
associated outbuildings in close proximity. 

 
The principles pertaining to Pringle Bay, where it stipulates limited development 
outside the CBD, it does not restrict development as a no-go area.  The principles of 
development in the rural areas are low key and subject to various other legislation 
and compliance thereof and should not be confused with development principles 
within the town. 

 
The remainder of points mentioned refers to a previous application in 2017 and has 
no relevance.  If the objector studied the application, she would have noticed that the 
application has been down scaled. 

 
8. Objection: The development will have an inappropriate visual impact and 
is out of keeping with the scenic drive. 

 
The proposed development is outside of the Pringle Bay CBD and will have an 
inappropriate visual impact totally out of keep with the scenic drive. 

 
Response from applicant 

 
The proposed facility is located in an existing building with approved building plans 
and will have no additional visual impact. 

 
Response from town planner 

 
The building is not out of keep with the scenic drive; it is a building that complies with 
a height restriction of 8m similar to the residential dwellings in Pringle Bay.  In the 
event of developing the land as an agricultural unit, the height restriction is 10m for 
agricultural buildings with a footprint of 5000m².  The latter would have a major 
impact on the scenic drive. 

 
The scenic drive includes the town of Pringle Bay that has been developed up 
against the mountain, which has more of an impact on the scenic drive. 

 
9. Objection: As the business grows further development rights will be 
applied for and further impact on the fauna and flora. 

 
Response from applicant 

 
The application for a tourist facility which is allowed under the Scheme Regulations 
and rezoning to allow a commercial enterprise, will therefore not be possible. 
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Response from town planner 
 

It is speculation and unfounded.  Should the owner intend to develop any further, the 
NEMA Regulations will come into play and the Land Use Scheme.  That will entail a 
public participation process. 

 
10. Objection: The development will create unnecessary strip development in 
the vicinity of the Kogelberg Mountain which should be avoided.  Commercial 
tourism should not be encouraged 

 
Response from applicant 

 
The Rural Guidelines of the Western Cape Government one of its objectives 
“encourage the economic viability of agricultural enterprises through the introduction 
of non-agricultural land uses including tourist accommodation and facilities and 
additional dwelling units”. 

 
Appropriate tourism activities such as the one proposed on this property is therefore 
allowed on agricultural zoned properties. 

 
Response from town planner 

 
The town of Pringle Bay is located in the vicinity of the Kogelberg Biosphere.  It 
should also be mentioned that the Kogelberg Biosphere Framework does not restrict 
development, but rather guide development in order to preserve the natural 
environment. 

 
The point of no commercial tourism should be allowed, is irresponsible since it is the 
mainstay of the town and the Overstrand revenue base.  Should this aspect be 
entertained, the overnight huts, walking trails and Cape Nature’s tourism 
development should be removed and rehabilitated. 

 
11. The application still does not show any existing farming activities or the 
availability of any fresh produce. 

 
Response from applicant 

 
The application is for a tourism facility and not a farm stall. 

 
Response from town planner 

 
Agree with applicant. 

 
12. Objection: Removal/ amendment of the Title Deed conditions 

 
Condition C.(b): “No wood or iron buildings of works of any description shall be 
erected nor shall corrugated iron be used for roofing purposes” 

 
The application does not address the true purpose of this condition which is to 
prevent striking and inappropriate developments which will have a negative visual 
impact and is totally out of keeping with the scenic drive.  The HEAG request proof of 
the Hangklip Beach Property CC consent. 
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Response from applicant 
 

Consent has been obtained from the Hangklip Beach Property CC and is available 
with the Overstrand Municipality.  The original intention of the condition is to prevent 
the use of certain type of material to ensure that structures were built properly.  The 
words “scenic drive” and “visual impact” did not exist at that time and it is difficult to 
see how the objector can deduct that from the condition. 

 
Response from town planner 

 
The Title Deed registration in 1969 could not have scenic and visual impact in mind, 
since it was a gravel road and not a Provincial Road that people travelled.  The true 
purpose of the condition was to ensure that no dilapidated, unsightly and rusted 
structures were erected.  The area is prone to fires and 50 years back untreated 
wooden structures was most probably erected, which is not the case today due to 
technology, SABS Standards and the National Building Regulations. 

 
The HEAG did not request a copy of the Hangklip Beach Property CC consent since 
it was available during the comment period. 

 
13. Objection: Condition C(d) “All buildings and other construction works …” 

 
The applicant fails to take into account the purpose of the condition that there is a 
common understanding of the properties that a particular built environment should be 
allowed, and development proposed by the applicant should not be allowed. 

 
Response from applicant 

 
The purpose of the condition was that the seller can request the demolishing or to 
repurchase the property if the construction of buildings is badly designed.  This 
function and control the design and construction of buildings is currently performed 
by the Overstrand Municipality in accordance with the National Building Regulations. 

 
Response from town planner 

 
It is uncertain who the seller will be, and the seller cannot dictate use of material, 
construction since in terms of the National Building Regulations and any structure 
must comply with certain standards.  The “seller” may not deem a competent person 
to make that judgement.  It is also unconstitutional for a seller to request an owner to 
demolish a dwelling due to bad design, which is in the eye of the beholder and is not 
his property. 

 
An owner of property - be it movable or immovable - is entitled to deal with the said 
property as he/she pleases - not in terms of the whims and fancies of a previous 
owner, but in terms of the law. In order for a previous owner to enforce this condition 
of title he will have to prove that the condition was breached and this will only be 
possible to gain access to said property and with that he will have to obtain consent 
of the current owner. 

 
The condition also impacts negatively on the principle of “willing buyer, willing With 
regard to public interest, the removal will have no impact because the condition in fact 
has nothing to do with the “public interest”. It would appear that since the condition 
has nothing to do with public interest it was simply an attempt by the previous owner 
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to retain control over his previous and to negative the rights of the current registered 
owner. 

 
The condition must be removed to in order to protect the property rights of the current 
registered owner imposed by a non-owner i.e. the previous owner as seller. 

 
The objector mentioned a particular built environment.  This point is unclear since 
neither Pringle Bay nor the rural area has any Architectural Guidelines which guides 
a specific built form. 

 
14. Objection: Condition C.(e): “ No signs, advertisements…” 

 
The removal of the condition will set a precedent and will result in all the farms obtain 
approval for signs that will completely disrupt the scenic view. 

 
Response from applicant 

 
All signage erected on properties have to adhere to the Signage By-Law, which 
makes this condition unnecessary. 

 
Response from town planner 

 
It should be noted that signs along the R44 (Trunk Road 27) must comply with the 
Signage By-Law, but obtains their approval from the Department of Transport.  It is 
common practice for farmsteads, rural properties and residential dwellings to have 
signage to indicate street number and/or ownership, which is mandatory if belonging 
to a security company.  The safety of residents is much more important vis a vie a 
condition dating back to 1969. It is recommended that the condition be amended to 
replace seller with the local authority. 

 
15. Objection: Condition C.(n): “the land shall be used for agricultural 
purposes and the breeding of keeping domestic animals …”, 

 
Condition C.(n): The zoning of the property does not allow agricultural activities as a 
primary right.  However, the consent uses do provide an owner with some uses that 
can only be obtained with an application in order to evaluate the impact that it may 
have.  In terms of this application, the Title Deed allows full scale agricultural 
activities with no restriction of the extent of buildings and activities.  It relates to 
agricultural purposes and breeding of domestic animals, poultry/bees, but excludes 
pigs and goats.  The condition is unclear, whether it is only cattle and sheep farming 
is not specifically mentioned, thus can it be read into agricultural purposes?  The 
impact of poultry batteries has an enormous footprint and pollution impact and in 
terms of the condition the use is allowed, the same applied for breeding of dogs, 
birds, etc.  The aforementioned activities allowed in terms of the Title Deed, will 
negatively affect the area in terms of pollution.  In terms of the Zoning Scheme this is 
not allowed as a primary right and is thus more restrictive than the Title Deed. 

 
It is recommended that the condition be removed. 

 
16. Objection: Condition C.(o): “Only building sand structures to be used as 
dwellings and farm buildings shall be erected on the land” 
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The removal will have a devastating effect on the natural and historical built 
environment and potential future devastating effects on the environment, especially 
with the farm being located within the buffer zone of the Kogelberg Biosphere. 

 
Response from applicant 

 
It is important to note that the conditions were imposed before planning legislation 
came into effect.  The purpose of these conditions was to control the use of land.  
Since the planning legislation has provided for planning tools to control the use of 
land.  The conditions are therefore more restrictive than the Zoning Scheme 
Regulations 

 
Response from town planner 

 
It relates to the structures that may be erected, relating to residential and agricultural. 
The condition is vague that it should be considered void, especially with reference to 
“farm buildings”.  The buildings are not defined, the condition is also silent on how 
many buildings or structures are permitted.  This raises the question whether a 
“shack” qualifies as a structure, since it is used by people to live in, i.e. “dwell” in. In 
terms of the Zoning Scheme, agriculture is allowed as a consent use with 
development parameters but is more restrictive in terms of activity and extent of 
structures, the Zoning Scheme does restrict buildings to 5000m². 

 
The impact of agriculture in a sensitive environmental area was not deemed 
conducive to the conserving of the natural environment and therefore agriculture is a 
consent use, subject to various legislation.  The same principle applies to Agriculture 
Zoned properties, where land use activities in this sensitive area are allocated under 
the consent uses. 

 
The removal of the condition will have no impact on the area since it will safeguard 
the area against a condition as primary agricultural use in the Title Deed, which can 
be to the detriment of the natural environment.  As the case stands now the applicant 
can exercise his right of agricultural practices both in terms of its zoning and tile deed 
condition.  It is thus to the benefit of all that the condition be removed and more 
appropriate uses for the area be implemented, 

 
17. Objection: The amendment of conditions 

 
The removal of, D.(i), D.(ii), D.(iii) and D.(iv) which emphasize the previous conditions 
to protect the site and surrounding sites by those restrictive conditions. 

 
This is a disingenuous argument by the applicant in that, the purpose of the 
restrictive conditions of title currently has the effect of informing the current zoning 
restrictions. 

 
This is evident in the principles of the SDF and furthermore aims to suppress and 
limit commercial development outside the urban, sub-urban and rural centres. 

 
Response from applicant 

 
The abovementioned conditions are not being removed but amended.  The OMSDF, 
2006 is replaced by the OMSDF 2020 that used the Western Cape Land Use 
Guidelines for Rural Development, 2019 for development of farms.  These guidelines 
provide for tourism facilities. 
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Response form town planner 
 

The conditions are to be amended to cater for the tourism facility and not to be 
removed in totality.  It is correct that the title deed conditions are an informant to the 
Zoning Scheme in relation to land uses allocated as primary uses and consent uses.  
The Zoning Scheme does not trump the title deed conditions and this is not in 
dispute.  It is also correct that commercial development is restricted outside the 
urban edge, but not prohibited. 

 
18. Objection: A development of this size and nature is more akin to 
commercial use, which is clearly not permitted by the SDF or conditions of title 

 
Response from applicant 

 
The application is to convert a portion of the existing dwelling into a tourist facility 
which is permitted in terms of the SDF and Zoning Scheme. 

 
Response from town planner 

 
The application is in line with the SDF but restricted in terms of the Title Deed. The 
amendments related to wood and iron, trade, business, shops, canteen and 
restaurant, one must consider the present situation in South Africa, tourist facilities 
along major routes, wine tasting/sales etc. is part and parcel of a 2021 South Africa. 
Most of the objectors have visited such facilities such as Peregrine and the 
conditions of title in 1969, has never envisaged such major arterial routes and or 
development along such routes. The application is not out of sync in the area of the 
Overstrand 

 
19. Objection: Should the proposed development not work out, the removal 
of restrictive conditions would allow the applicant to easily convert without 
approval 

 
Response from applicant 

 
To convert the tourism facility to any other use will require an application in terms of 
the Zoning Scheme. 

 
Response from town planner 

 
The application will be subject to another application if not part of its primary rights.  
The only primary right applicable are agriculture, day care centre, guest rooms and 
have occupation.  The consent uses will trigger an application if not in line with the 
primary rights. 

 
20. Objection: The granting of the application will have an irrevocable 
negative impact on the fynbos skirting the village 

 
Response from applicant 

 
The application is for the conversion of the use of a portion of an existing building 
and no additional buildings are proposed and no impact on the fynbos are 
envisioned. 
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Response from town planner 
The area has fynbos, but also heavily infested with aliens, thus it is unclear how the 
proposed application in an existing building can negatively impact the fynbos. 

 
21. The granting will disturb the unique local built form and natural 
typologies, character and heritage which has been protected by the restrictive 
conditions and Zoning Scheme. 

 
The development of this nature is not minor and constitutes the expansion of 
business land use for entertainment purposes in a protected area. 

 
Response from applicant 

 
The application is located within an existing building which was built according to 
approved building plans.  As no additional buildings are proposed, the character and 
local built form will not be affected. 

 
Response from town planner 

 
It should be noted that there is no unique built form in Pringle Bay and or the rural 
area.  The conditions have never attributed to the uses practiced in town and or the 
rural areas.  The natural environment is preserved by the community and inhabitants 
of Pringle Bay, its rural areas, the Zoning Scheme and the various environmental 
legislation of which the applicant is part of. 

 
The character of the area is that of a holiday town/tourist destination and the 
proposed facility will coincide with the existing character. 

 
22. Objection: The applicant intends to use the premises as a business and 
would not be in keeping with legislation which aims to protect the conservation 
agricultural buffer zone 

 
Response from applicant 

 
The application is for the conversion of the use of a portion of an existing building 
which is in accordance with land uses on agricultural land as per the Zoning Scheme. 

 
Response from town planner 

 
The facility is located in an existing dwelling and the property remains zoned 
agriculture.  The business portion of the building is the application submitted. 

 
23. Objection: Section 16.9.2 of the Zoning Scheme stipulates that restrictive 
conditions of title take precedence over the use rights and development rules 

 
Response from applicant 

 
Section 16(2) of the Overstrand Municipality By-Law on Municipal Land Use 
Planning, 2015 allows you to apply for the suspension, amendment or removal of 
restrictive title deed conditions. 
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Response from town planner 
 

Both parties are correct. 
 

24. Objection: Provincial Spatial Development Framework 
 

The following principles are applicable: 
 

❖ Development should be compact and should not involve the conversion of high 
potential agricultural land. 

❖ Private car use should be limited 
❖ Western Cape unique cultural scenic and coastal resources should be 

safeguarded and celebrated. 
❖ Urban growth should be within the urban edges 

 
The application is not in line with the principles since it will disturb the unique local 
built form, natural typologies, character and heritage which has been protected by 
the restrictive conditions. 

 
The proposed development is not minor and is an expansion of business area and 
not clustered. 

 
Response from applicant 

 
No response was received on this specific point. 

 
Response from town planner 

 
The application does comply with the principles of the PSDF, Guidelines on Rural 
Development and Overstrand SDF within the principles mentioned by the applicant.  
The proposed development is compact since it is located within an existing building.  
The proposal will enable tourist to celebrate the cultural scenic beauty of the Western 
Cape.  The proposal is not related to urban growth as defined in town planning.  The 
title deed restrictions pertaining to trade/business and restaurants as envisaged in 
1969 is not similar to present development trends enjoyed by the objectors with 
regard to tourist facilities in nature reserves, botanical gardens and on farmland. 

 
25. Overstrand Zoning Scheme 

 
The main purpose of the scheme is to enhance the quality of the built environment, 
contain urban sprawl and manage and control the functioning and appearance of the 
natural and built environment. 

 
The proposed application would not be in keeping with the legislation which aims to 
protect the conservation agriculture buffer zone on which the property is situated. 

 
Response from applicant 

 
No response was received on this specific point. 

 
Response from town planner 

 
The application property has an agricultural zoning which allows for tourist facilities 
as a consent use.  The consent uses are associated and subservient to the primary 
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uses in order to manage and control the functioning of the natural and built 
environment. 

 
The objector did not indicate which legislation she is referring to, however the 
property is still subject any applicable legislation such as the environmental 
legislation.  It should also be noted that the Agriculture Buffer Zone does not prohibit 
any development. 

 
Objections from H Smit, P & J de Wet, A Halgryn, E Raath, D Lees-Rolfe, M Burns, 
C Maritz, K Botha, R Pelrine, M Lloyd, R Parsons, S Solomons, J Wilson, 
B Berkman, H Lamb, N Swanepoel and R Morris, summarised as follows: 

 
26. Objection: The dwelling was never developed as a dwelling.  The existing 
ground floor plan is not consistent with that of a dwelling 

 
Response from applicant 

 
The dwelling has approved building plans and plans submitted with the application 
indicates how the ground floor will be converted to accommodate the tourism facility. 

 
Response from town planner 

 
The building plan for the dwelling was approved.  The plan submitted with the 
application is a proposed site development plan and floor plan indicating the 
proposed development. 

 
27. Objection: The motivation is wrongly based on the OMWSDF, the current 
OMSDF should have been used.  The application is not in line with the SDF and 
Growth Management Strategy 

 
Response from applicant 

 
The OMSDF was approved in May 2020 and the application was submitted in 
November 2019.  However, the OMSDF support tourism facilities on agricultural land 
as well as the Western Cape Land Use Planning Guidelines for Rural Development, 
2019.  The Overstrand Zoning Scheme also provide for tourism facilities on 
agricultural land. 

 
Response from town planner 

 
The OMSDF was approved in May 2020 and the application was submitted in 
November 2019.  However, the OMSDF support tourism facilities on agricultural land 
as well as the Western Cape Land Use Planning Guidelines for Rural Development, 
2019.  The Overstrand Zoning Scheme also provide for tourism facilities on 
agricultural land. 

 
28. Objection: Traffic 

 
The intersection of the Hangklip Road with the R44 (Trunk Road 27) is very 
dangerous and the proposed land use will further attribute to the present problem. 
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Response from applicant 
 

The application obtains it access from the Hangklip road and has no direct access to 
the R44 (Trunk Road 27). The application was distributed to the Department of 
Transport who had no objection. 

 
Response from town planner 

 
The application obtains it access from the Hangklip road and has no direct access to 
the R44 (Trunk Road 27). The application was distributed to the Department of 
Transport who had no objection. 

 
29. Objection: It will not be fair to other businesses in Pringle Bay 

 
The consent use will have a detrimental impact on the CBD of Pringle Bay which will 
result in economic losses. 

 
Response from applicant 

 
The fact that there are other tourism facilities does not mean that no other tourism 
facilities may be considered. 

 
Marketing of other tourism facilities in the CBD at the proposed facility may result in a 
positive knock-on effect for local businesses. 

 
Response from town planner 

 
The proposed facility will cater for the tourist on route which would not have 
necessarily visited the town.  The facility will have the same function as all the major 
route facilities such as Peregrine, Houwhoek and other along coastal routes.  The 
effect on the CBD economy will, if any, be minimal taking into consideration that the 
proposed facility is only 162m² in extent.  However, the facility may rather contribute 
to marketing the niche shops in the Pringle Bay CBD. 

 
It should be noted that the application is not for a rezoning and no new commercial 
node is establish which can have an impact on the CBD of Pringle Bay. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See Paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS (Town Planner’s comment on 

objections/and response thereon) 
 

See Paragraph 7 above. 
 

Internal and External Departments 
 

The application was supported by all internal municipal departments and external 
Departments 
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10. MUNICIPAL PLANNING EVALUATION  
 

10.1 Background 
 

N/A 
10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
N/A 

 
Spatial Sustainability 
The proposed land use has no impact on the environment and high potential 
agricultural land.  It adheres to the triple bottom line of equal importance of the 
social, economic and environmental aspects within the environmental 
legislation.  It will create work opportunities, contribute to the local economy, 
does not have any impact on the environment.  

 
Efficiency 
The building will be optimally used thus contribute to the efficient use of a 
structure.  No municipal services are required and is self-sufficient. 

 
Spatial Resilience 
Spatial resilience refers to the built environment.  The building complies with 
the National Building Regulations and thus comply with the SANS requirements 
with due cognisance of energy efficient requirements. 

 
The proposed land use will further be subject to the Health and Safety 
regulations to ensure protection of the patrons. 

 
Good Administration 
Administrative procedure was followed as prescribed by the relevant legislation. 

 
10.3 Consistency with the principles referred to in Chapter Vl of the Land Use 

Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 Consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The application is consistent with the principles of the SDF of low key non-
intrusive and non-conservative land uses in the rural domain.  

 
10.5 Consistency with guidelines prepared by the Provincial Minister 

 
The Western Cape Government has developed guidelines to ensure the 
preservation of high potential agricultural land and the environment.  This 
application complies with the guidelines 
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10.6 Impact on Municipal Engineering Services 
 

No services will be used. 
 

10.7 Outcomes of investigations/applications i.t.o other legislation 
 

N/A 
 

10.8 Existing and proposed zoning comparisons and considerations 
 

The Overstrand Municipality By-Law on Municipal Land Use Planning and 
Zoning Scheme Regulations is applicable to this area.  The considerations is 
dealt with in Section 11 and 12. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are 
personal or vests in the personas of the owner of a dominant tenement. 

 
There is no financial value to the holders of restrictive conditions, rather severe 
restrictions pertaining to the built environment and land uses which is not relevant in 
2021. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition. 

 
There are no personal benefits accrued by the holder of the rights e.g. the Hangklip 
Beach Property CC 

 
The personal benefits which will accrue to the person seeking the removal of 
the restrictive conditions, if removed. 

 
The applicant will benefit financially if the restrictions are removed relating to the 
business component of the conditions that will enable him to operate a tourist facility 
that will generate income. 

 
The social benefit of the restrictive condition remaining in place. 

 
There is no social benefit should the condition remain in place. 

 
The social benefit of the removal of the restrictive condition. 

 
The social benefit is the employment opportunity which will benefit the employee 
financially that will enable a family to address social needs. 

 
Whether the removal, suspension or amendment of the restrictive condition 
will completely remove all rights enjoyed by the beneficiary or only some of 
those rights. 

 
The rights will not be removed in total and will only impact some of the rights.  The 
right to operate a business may deemed negative as indicated by the objectors and 
the applicant, especially relating to the primary right of agriculture that will be 
removed. 

169



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 30 SEPTEMBER 2021 
 
 

12. THE DESIRABILITY OF THE PROPOSAL 
 

The removal and amendment of the conditions has been dealt with extensively in 
Section 7 of the report.  To summarised, the conditions requested to be removed are 
third party conditions of the Hangklip Beach Property CC of which the last living 
member has consented to.  Some of the conditions cannot be complied with and are 
unconstitutional and are under the auspices of the Municipality.  Thus, the National 
legislation is in place to deal with the requirements to manage the rural holdings.  
The condition as per request to be amended to allow the proposed tourist facility 
have also the consent of the Hangklip Beach Property CC, the holder of the 
condition.  The amendment of the conditions will ensure that uses on the property 
complies with the principles of developing tourist hot spots as identified by the 
PSDF, falls within the type of land uses identified in the Western Cape Land Use 
Planning Guidelines: Rural Areas.  The Overstrand SDF and Land Use Scheme 
indicate that consent uses may not be detrimental to high potential agricultural and 
environmental sensitive land. 

 
In terms of desirability, the application will be located within an existing building and 
not create additional footprint which impact on the natural environment.  The 
proposed application is preferable to an agricultural development which is the only 
primary right in terms of the title deed conditions.  The conditions C.(n) and (o) does 
not restrict the structures in terms of size or height and also does not stipulate the 
number of dwellings.  This would have been problematic should there be no Zoning 
Scheme applicable.  Due to the sensitivity of the area a full operational farm and its 
related infrastructure will not fit into the character of the area, which is more tourism 
and rural living related nor be constructive to conservation of the buffer of the 
Biosphere. 

 
The application falls outside the urban edge on agricultural zoned land.  Tourism, 
related activities and amenities are one of the major financial and employment 
contributors to the Western Cape ‘s revenue base.  This is evident in all the national, 
provincial and local planning policies which proposes the development and the 
hospitality industry, however on a low key and non-intrusive manner.  The 
application complies with these policy documents and guiding requirements of such 
land uses. 

 
The Overstrand SDF, 2006, Section 5.3: Rural Land Use Policy addresses the 
following aspects: 

 
Section 5.3.4: On-the-farm and off-the -farm: non agricultural uses: In terms of the 
policy statement and guidelines, the uses considered favourable should be related to 
tourism e,g, accommodation and related facilities. 
Section 5.3.7: Tourism related land use policy: Tourism related uses are prevalent in 
rural settings, especially along on route due to their accessibility and economic 
benefits it may have, should be carefully managed to the advantage of the 
community, while retaining natural environments and without destroying agricultural 
resources. 
Scenic routes: Scenic routes development has potential economic advantages to 
rural communities but must be managed to prevent development to detract from the 
natural beauty of the landscape or cultural significance of the built environment. 
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The application is in line with the abovementioned policy for rural land uses as 
discussed in the SDF. The property is located along a scenic route located in a rural 
area. The proposed consent use will be located in an approved residential building, 
thus limiting the footprint on the natural environment and agricultural land. The area 
is a mixed area with regard to land uses which varies from tourism, school and rural 
residential and thus the proposed consent does not detract form the present 
activities. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

By-Law on Municipal Land Use Planning, 2015 (By-Law) for the removal of 
restrictive title deed conditions C.(b), C.(d), C.(n) and C.(o) as contained in 
Title Deed T17666//2014 and the amendment of title deed conditions C.(r), 
D.(i), D.(ii), D.(iii), D.(iv) and D.(v) as contained in Title Deed T17666/2014 to 
permit the proposed application, be approved in terms of the provisions of 
Section 61 of the By-Law; 

  
2. that Condition C.(e) be amended to replace “seller” with “local authority”; 
  
3. that the application in terms of Section 16(2)(o) of the By-Law for the 

conversion of the ground floor of the existing dwelling for a tourist facility (i.e., 
coffee shop and gift shop), be approved in terms of the provisions of Section 
61 of the By-Law; 

  
4. that the approvals in paragraphs 1. 2 and 3. be subject to the following 

conditions: 
  
 (a) that the area to be used as a tourist facility be restricted to 149m² on the 

ground floor as indicated in Drawing No. CV 2015/06/26-01 rev 11a and 
CV 2015/06/26-02 rev 11a dated 26 January 2021; 

   
 (b) that building plans be submitted to the Building Department for approval, 

and that any conditions by the Fire- and Building Departments be 
complied with at that stage 

   
 (c) that the parking layout as per the Site Development Plan be submitted 

to be implemented; 
   
 (d) that all the conditions imposed by the Department of Transport and 

Public Works be adhered to; 
   
 (e) that all the conditions in the Services Report (attached as Annexure J), 

be complied with; 
   
 (f) that the applicable rates and service tariffs, as determined by the annual 

budget, be made applicable, which tariffs are automatically adjusted in 
terms of the annual budget; 

   
 (g) that a Certificate of Acceptability from the Health Department of the 

Overberg District Council and Fire Prevention Certificate be obtained 
from the Municipal Fire Department; 
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 (h) that this approval does not absolve the owner/applicant from compliance 
with any other relevant legislation, and 

   
 (i) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with. 
   
5. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 
2015 with regard to the above decision. 

 
14. REASONS FOR RECOMMENDATION 

 
➢ The application for the consent use is in line with the planning documents. 
➢ The property is ideally located for a tourism facility.  The use will be less 

detrimental than agricultural activities and buildings. 
➢ The use will be located in an approved building and no additional footprint is 

created. 
➢ It will attribute and stimulate the rural economy. 
➢ The original township establisher has given consent to the application. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Objection received 
Annexure E: Applicant’s response to the objection received 
Annexure F: Department of Environmental Affairs and Development Planning: 

Component Planning 
Annexure G: Department of Environmental Affairs and Development Planning: 

Component Environmental 
Annexure H: Department of Transport and Public Works 
Annexure I: Services Report 
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