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4.3 
ERF 2099, MELKHOUT STREET, PEARLY BEACH, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REZONING, AMENDMENT OF A CONDITION OF APPROVAL, 
AMENDMENT OF AN APPROVED SITE DEVELOPMENT PLAN AND DETERMINATION OF 
AN ADMINISTRATIVE PENALTY: MESSRS PLAN ACTIVE TOWN AND REGIONAL 
PLANNERS ON BEHALF OF PSP EIENDOMME CC 
 
Erf 2099 GPB (3648/2021) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
20 September 2022 
 

1. EXECUTIVE SUMMARY 
 

To consider an application received on 14 April 2021 from Messrs Plan Active Town 
and Regional Planners on behalf of PSP Eiendomme CC, the owner of Erf 2099 
Pearly Beach, in terms of the provisions of the Overstrand Municipality Amendment 
By-Law on Municipal Land Use Planning, 2020 for the following: 

 
❖ rezoning of portions of Erf 2099 Pearly Beach from Open Space Zone 3 to Resort 

Zone 1 in terms of Section 16(2)(a) of the By-Law in order to establish five resort 
zone portions (holiday accommodation) of 110m² each; 

❖ amendment of a condition of approval and approved Site Development Plan in 
terms of Section 16(2)(h) and 16(2)(l) of the By-Law, and 

❖ determination of an administrative penalty in terms of Section 16(2)(q) of the By-
Law to accommodate existing unauthorised additions. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B while 
the proposed Site Development Plan is attached as Annexure C.  The court order is 
attached as per Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUD / SITE HISTORY 

 
Erf 2099 Pearly Beach Resort measures 3303m² in extent and is developed with five 
holiday accommodation units.  In terms of the historic resort approval Erf 2099 has a 
split zoning limiting the footprint of the existing chalets at the time of approval to Resort 
Zone (holiday accommodation) and a remainder Open Space Zone 3: Private Open 
Space.  Condition 2.1.4 of the approval of the Department of Environmental Affairs and 
Development Planning, dated 14 April 2005 states as follows: 

 
“That only the footprints of the 5 chalets (indicated on R5 and R6 on Annexure I) be 
rezoned, and that the zoning be Resort 1.” 

 
Since formalisation of the Pearly Beach Holiday Resort additions were constructed to 
the chalets on Erf 2099 without approval in terms of the Overstrand Municipal Land 
Use Planning Amendment By-Law, 2020, the National Building Regulations or the 
approval of the Pearly Beach Resort Homeowners Association (HOA).  The said 
additions encroach on the Open Space Zone 3 portion of Erf 2099, thereby not in 
accordance with the approval conditions stipulated above.  The extent of the 
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unauthorised additions are illustrated in the table below and to be read together with 
the SDP as per Annexure C: 
Chalet 
No 

Total Footprint Unauthorised Footprint 
Increase 

Description 

1 51m² 18m² Canopy 
2 48,25m² 15,25m² Canopy 
3 59,4m² 26,4m² Living area 
4 47,52m² 14,52m² Canopy 
5 69,4m² 36,4m² Canopy  
TOTAL 275,57m² 110,57m²  

 
The property owner did not adhere to compliance notices served in terms of the By-law 
and National Building Regulations pertaining to the unauthorised additions as per the 
table above resulting in litigation between Overstrand Municipality and PSP Properties, 
which eventually resulted in an order of the High Court South Africa, Western Cape 
Division dated 14 January 2021 (court order attached as Annexure D). 

 
The court order confirmed the contraventions in terms of the By-Law as well as the 
approval conditions imposed by the Department of Environmental Affairs and 
Development Planning in 2005.  The planning application has been submitted in 
accordance with paragraph 3 of the court order and comprises the following: 

 
❖ rezoning of portions of Erf 2099 Pearly Beach from Open Space Zone 3 to Resort 

Zone 1 in terms of Section 16(2)(a) of the By-Law in order to establish five resort 
zone portions (holiday accommodation) of 110m² each; 

❖ amendment of a condition of approval and approved site development plan in 
terms of Section 16(2)(h) & 16(2)(l) of the By-Law, and 

❖ determination of an administrative penalty in terms of Section 16(2)(q) of the By-
Law to accommodate existing unauthorised additions. 

 
In terms of the court order the required applications was to accommodate the existing 
development as per the SDP.  The application as submitted intends to increase the 
resort footprint to 110m² each over and above the requirements of the court order. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the application is summarised as follows: 

 
❖ Application will rectify irregularities on site. 
❖ There are no restrictive conditions in the title deed that restricts the development. 
❖ There will be no impact upon municipal services. 
❖ The proposal does not have a negative impact upon surrounding land uses in the 

area. 
❖ The proposal is compatible with the existing land uses in the area. 
❖ The proposal will not adversely impact the bio physical environment. 
❖ The development will not have an additional impact on traffic and parking. 
❖ The proposal is consistent with the SDF and OMGMS. 
❖ The proposal does not trigger Section 38 of the National Heritage Resources Act. 
❖ The proposal is consistent with the planning principles in terms of LUPA and 

SPLUMA and are motivated as follows: 
 

Spatial Justice:  Legalisation of the existing resort footprints and future extension to 
110m² is in line with land use tendencies in the area and will be to the benefit of the 
guests making use of the accommodation. 
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Spatial Sustainability:  The proposal does not impact upon conservation worthy areas 
and is in line with the resort character of the area. 
Spatial Efficiency:  The chalets are easily accessible and conveniently located within 
the resort in close proximity to tourist attractions. 
Spatial Resilience:  Not applicable. 
Good Administration:  Plan Active is committed and will co-operate with the 
municipality to ensure a time efficient uncomplicated land use planning process. 

 
❖ The application for determination of an administrative penalty are motivated as 

follows: 
 

Nature, duration, gravity and extent of the contravention: 
 

The extent of the unauthorised additions as reflected in the table above amounts to 
110,57m² as set out in the table under paragraph 3.  The applicant motivates the 
nature of the additions to be unobtrusive and not to impact negatively on the 
surrounding area. 

 
The conduct of the person involved in the contravention: 

 
The owner was made aware of the illegality of the alterations to the chalets.  The 
matter was dealt with by the High Court and subsequently this application was lodged 
because of the court order. 

 
Whether the unlawful conduct was stopped: 

 
Application has been submitted to rectify the contravention. 

 
A report by a quantity surveyor in matters of unauthorised building / construction: 

 
The applicant is willing to submit a report from a QS should an administrative penalty 
be payable. 

 
Whether the person involved in the contravention previously contravened this By-Law 
or a previous planning law: 

 
The owner was made aware of the illegality of the alterations and the matter was dealt 
with by the High Court, which resulted in the submission of the application as per the 
court order.  The applicant appeal that the low impact of the structures / additions and 
the fact that no objections were received to be considered.  Alterations made improved 
the structures (visually) and do not have a negative impact upon property values of 
surrounding properties.  The owner with the application intends to rectify the defaults 
and will submit building plans following conclusion of the land use application.  It is 
therefore requested that an administrative penalty not be imposed. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Internal Departments Yes 10/06/2021 16/07/2021 

Ward councillor Yes 10/06/2021 16/07/2021 

Local Press Yes 11/06/2021 16/07/2021 
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Notices Yes 11/06/2021 16/07/2021 

Total comments Two (2) letters of objections and one (1) letter of 
comment 

Total letters of support None 

Was public participation undertaken in accordance with Section 45 - 50 of 
the Proposed Draft By-Law on Municipal Land Use Planning? Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 

 
6. SUMMARY OF COMMENT FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Waste Management 10/06/2021 No objection. 

Fire Services 14/06/2021 

No objection, subject to compliance 
with the provision of SANS 10400-
A:2016, 10400-T:2020 and the By-
Law relating to community fire 
safety. 

Engineering Services 29/06/2021 Attached as Annexure H. 

District Health 16/07/2021 No comment. 

Environmental Section 16/07/2021 No objection. 

Telkom 04/08/2021 Attached as Annexure I. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Notice of the application was served onto the Pearly Beach Homeowners Association 
(HOA) who further distributed internally amongst HOA members for comment.  
Municipal notices were also served onto adjoining property owners by the municipality 
whilst the application was also advertised in the local press in accordance with the By-
Law.  Two letters of objection from D Viljoen, the owner of Erf 2202, Pearly Beach 
Resort and D and P duToit on behalf of the owners of Erf 2516 Pearly Beach Resort 
were received.  The Chairman of the Pearly Beach Resort HOA did not object but 
submitted a letter of comment. 

 
The letters of objection and comment is attached per Annexure E and the applicant’s 
response thereto is attached as per Annexure F. 

 
The objections are similar and summarised as follows: 

 
The resort approval provides for chalets with a footprint of 33m² under Resort 
Zone 1 that needs to stay the same since the remainder of the resort is zoned 
Resort Zone 2 with Private Open Space in order to improve the density. 
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Response from applicant 
 

We take cognisance of the fact that a previous approval limited the size of the 
footprints to 33m² as stated by the objector.  We are however applying to increase the 
footprint size to make provision for the existing chalets that already have an increased 
footprint beyond the prescribed 33m² to a maximum footprint of 110m² each, to make 
provision for possible future extensions, should the need arise.  The number of chalets 
established on Erf 2099 Pearly Beach will remain 5 and the number of chalets will not 
be increased.  Subsequently the density of the site will remain the same. 

 
Response from town planner 

 
The objector is correct saying that the approval provided for a 33m² resort footprint.  It 
must be pointed out that the 2005 approval by DEA&DP limited the extent of the resort 
footprint to the existing buildings and did not refer to 33m².  Thus, the extent of the 
resort zoning had been a long-standing dispute between PSP Properties and the 
municipality resulting in litigation, a court order in the Western Cape High Court and 
subsequently the application as set out by the applicant in his comment above. 

 
The original Pearly Beach Resort approval provides for 5 chalets situated on a private 
open space erf.  The zoning of the chalets was resort sone (Resort Zone 1 in terms of 
the former scheme regulations) with holiday accommodation as a primary right.  The 
purpose of the application is to legalise the unauthorised additions to the chalets which 
additions is situated outside the resort zone footprint as per the original approval.  As 
such, as part of the application it is proposed to increase the resort footprint to 110m².  
Apart from the increased footprint the zoning and applicable primary rights (i.e. holiday 
accommodation) remains the same. 

 
The owner of Erf 2099 promised the HOA that the chalets will not be rented out 
for short term accommodation (day visitors).  The proposed changed zoning 
opens the door for additions and leasing of the chalets. 

 
Response from applicant 

 
The application constitutes the change of zoning of a portion of the area that surrounds 
the chalets from Open Space Zone 3 to Resort Zone 1.  The chalets had a zoning of 
Resort Zone 1 and it is proposed that the area of the footprint zonings be increased.  It 
should be noted that the same zoning, Resort Zone 1 will be retained and that it would 
be increased.  The land use will therefore remain the same. 

 
In terms of the Resort Zone 1 zoning the chalets may only be used for holiday 
accommodation and this has always been the case.  Subsequently the chalets may 
only be used as per the definition of “holiday accommodation”.  Long term rental of the 
chalets is not permitted under the mentioned zoning. 

 
Response from town planner 

 
The applicant’s comment is noted and agreed with.  The alleged commitment of the 
property owner to the HOA is not in accordance with the zoning and development 
approvals, since the use of the chalets (holiday accommodation) is limited to short term 
accommodation purposes and is also enforced to the this effect with refence to 
paragraph 2 of the court order (refer to Annexure D). 

 
The owner of Erf 2099 Pearly Beach did not transfer the property to the HOA. 
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Response from applicant 
 

The objection pertaining to the transfer of Erf 2099 Pearly Beach to the Homeowners 
Association has been resolved as per the letter from MTB Attorneys dated 14 July 2020 
that reads as follow:  “There is / was also an issue of whether the private open space 
zoned on Erf 2099 which surrounds the chalets zoning which totals 5 x 110m² = 550 m 2 

in size, is for the exclusive use of the 5 chalets, as PSP claims. Our client previously 
held the view that it is similar to the other open spaces in the resort, for the benefit of all 
members, and the only reason why it was not transferred from the developer PSP to the 
HOA with the other open spaces, was because it was not possible to transfer only the 
private open space zoned area of Erf 2099, without the 5 Chalets belonging to PSP. The 
committee of the HOA, will no longer dispute PSP's claim in this regard, which we trust 
should resolve that issue insofar as it may still be relevant.” Please refer to a copy of this 
letter that we have attached as Annexure J. 

 
Response from town planner 

 
The subject property is in private ownership but forms part of the Pearly Beach Resort 
and is bound to the constitution.  The dispute regarding ownership of Erf 2099 is a civil 
legal matter between PSP Properties and the HOA and not relevant to the application 
under consideration. 

 
The proposal will change the character of the resort should the chalets be rented 
out for short term accommodation / day visitors which might have influenced the 
decision of members that is not aware thereof when buying property in the resort. 

 
Response from applicant 

 
The formerly approved Resort Zone 2 erven, now Resort Zone, with a consent use for 
holiday housing, does not apply to Erf 2099 Pearly Beach.  Erf 2099, Pearly Beach is 
3303m² in extent.  The current total footprint of the 5 chalets is ±275.57m² and should 
the extension of the footprints be approved as such in its current state, the coverage will 
be ±8.35%.  Should the Overstrand Municipality support and approve a footprint of each 
chalet up to 110m², the total coverage will be ±16.67%.  Respectively a total of 
±3024.43m² or ±2750m² and will remain private open space. 

 
The increase of the footprints of the chalets will be beneficial to both the owner and the 
resort should the owner decide to extend or upgrade the chalets. It also makes provision 
for opportunities to possibly create 5 chalets of better quality and size within the 
proposed size limit providing more exclusive holiday accommodation in accordance with 
the primary rights (holiday accommodation). 

 
Response from town planner 

 
The comment with regard to impact on the resort is not agreed with.  The proposal will 
not change or upgrade development rights, save for the increase in the resort zone 
footprint.   With reference to the remainder of the resort erven varies between 100m² up 
to 250m² with a maximum permissible coverage of 70% of the respective erf sizes in 
terms of the development rules (only applicable to the resort zone: holiday housing 
erven).  The opinion is held that the matter could be mitigated with approval conditions 
and despite the proposed increase coverage would be extremely low as alluded to by 
the applicant.  It is further recommended that the development of the resort zone 
portions on Erf 2099 be made applicable to the same rules as the remainder of the 
resort, should the application be supported.  This will ensure that the character of the 
resort is not adversely impacted upon. 
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The application cannot be approved with the minister’s involvement. 
 

Response from applicant 
 

Since the original approval was obtained up till now, planning legislation has changed.  
Town panning application as listed in Section 16 of the Overstrand Municipality Bylaw on 
Municipal Land Use Planning are dealt with by the Overstrand Municipality and does not 
require the input from the Department of Environmental Affairs and Development 
Planning, being the former decision maker. 

 
Response from town planner 

 
The application falls within the ambit of municipal planning, decision making thereby a 
municipal competency.  Legally there is no requirement for involvement of the 
Department of Environmental Affairs and Development Planning. 

 
Homeowners should not be allowed to build first and then apply. 

 
Response from applicant 

 
The subject property and the resort have a long history with reference to structures that 
were constructed without any building plan approvals.  All the owners rectified their 
individual properties and obtained the required building plan approvals as per the former 
conditions of approval.  The owner of Erf 2099, Pearly Beach did the same in 2015 by 
means of building plan submission that could however not be approved due to the fact 
that the footprints exceeded the 33m² imposed as a condition of approval.  The court 
ruled that the owner must rectify the matter and submit an application within a set time 
limit that was subsequently done.  It cannot be argued that this is a case of build first and 
obtain approvals later.  This application must be dealt with on its own merit and also 
taking the history of the site and the resort development into consideration. 

 
Response from town planner 

 
Following approval of the resort and the architectural guidelines a 24-month period was 
provided to enable property owners to submit plans for as built structures not in 
accordance with the approved plans.  The owner of Erf 2099, Pearly Beach did not 
abide with this deadline but did eventually submit building plans to the Overstrand 
Building Control Department.  The building plans had been endorsed for submission 
purposes by the HOA but could not be recommended for approval due to the fact that 
the portions of the structures were in contravention with the historic resort approval and 
the applicable planning law. 

 
The municipality cannot refuse to accept an application to legalise unauthorised 
development or land use.  However, in accordance with the Overstrand Municipal Land 
Use Planning Amendment By-Law, 2020, each application is to be considered on merit 
whilst part of the consideration of such application are the determination of an 
administrative penalty which the decision maker may impose. Accordingly, the 
application also incorporates and application for determination of an administrative 
penalty in terms of Section 16(2)(q) of the By-Law. 

 
The proposed increased footprint will allow alterations up to 70% of the plot size. 
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Response from applicant 
 

The current total footprint of the 5 chalets is ±275.57m² and should the extension of the 
footprints be approved as such in its current state, the coverage will be ±8.35%.  Should 
the Overstrand Municipality support and approve a footprint of each chalet up to 110m², 
the total coverage will be ±16.67%.  Respectively a total of ±3024.43m² or ±2750m² will 
remain private open space depending on the municipality’s decision. 

 
Response from town planner 

 
Should the application be considered desirable coverage will be limited to 70% of each 
of the resort zone footprints and not 70% of Erf 2099 as per the objector.  Thus, the 
opinion is held that the impact of the proposal will not adversely impact the character of 
the resort or vested rights of adjacent property owners. 

 
Why was the developer not forced to subdivide Erf 2099, Pearly Beach which each 
chalet on a separate erf with individual service connections? 

 
Response from applicant 

 
The payment of an availability fee for the chalets has been dealt with by means of 
arbitration and with reference to a Court Confirmation it has been decided that 2.5 times 
the availability fee is payable.  The size of the chalets has not increased since the Court 
Confirmation.  It should also be noted that the number of chalets will not increase.  
Subsequently it is the owner’s opinion that no additional availability fees will be payable 
and that the Court Confirmation stands.  Please refer to the Court’s Decision that we 
have enclosed for easy reference as Annexure B. 

 
Response from town planner 

 
The subject property is situated within a gated development with bulk services up to the 
property boundary.  The court case between the owner of Erf 2099 and the HOA is an 
internal matter and has no bearing on the consideration of the application.  Furthermore, 
the Overstrand Land Use Scheme provides under resort zone for the accommodation of 
more than one dwelling unit on an erf. 

 
The alterations were done illegally, thus the owner is grasping at straws to get it 
legalised. Should it be considered for approval it would still be subject to the 
resort aesthetic and building design guidelines.  

 
Response from applicant 

 
The proposed application to increase the 33m² footprint size as prescribed in a former 
approval will make provision for the submission of the as-built building plans for approval 
by the Overstrand Municipality.  It will also make provision for an owner to later increase 
the footprint of the chalets, if the need arises.  The chalets will be utilized as holiday 
accommodation as per the definition, as it was intended for, thus staying in line with the 
resort character.  The possibility to increase the footprint of the chalets will also be 
beneficial to the resort as the value of the property would be increased. 

 
The chalets will be single storey and in line with the current architectural guidelines 
applicable to the Pearly Beach Resort, as stated in our motivation report.  Future 
building plans will be presented to the Pearly Beach Homeowner’s Association for 
consideration. 
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Please take note that as built plans of the 5 chalets have already been drawn up and 
approved by the Pearly Beach Homeowner’s Association on 14 July 2015.  Please refer 
to the stamps on the respective building plans that accompanied our application 
(attached as Annexure K).  These plans were submitted to the Overstrand Municipality 
at the time but could not have been approved, due to the fact that the chalets were 
limited to 33m² and the footprints of the existing chalets exceeded the prescribed 
footprint size.  The process of the approval of the building plans can commence after the 
application at hand has been approved.  The Pearly Beach Homeowner’s Association 
will be supplied with copies of the approved building plans for their records. 

 
Response from town planner 

 
There is no dispute that the additions to the structures are indeed illegal as confirmed by 
the court order.  The application under consideration seeks to legalise the unauthorised 
additions amongst others and should despite the history be considered on merit.  Should 
the application be supported the owner of Erf 2099 will have to adhere to the building 
and aesthetic guidelines applicable to the Resort Zone: Holiday Housing erven within the 
resort. 

 
The Chair of the Pearly Beach Resort HOA did not object but raised the following 
comments: 

 
• Any alterations and / additions to the structures on Erf 2099 must be submitted 

to the HOA for consideration and approval before building plans are submitted 
to the municipality for approval. 

• Reference is made to a settlement agreement between PSP properties and the 
HOA that might be affected by future additions to the existing chalets.  The 
HOA will therefore require that the agreement be renegotiated between the 
property owner and the HOA prior to HOA approval of building plans 
pertaining to additions and alterations. 

• Building plans must be submitted for the current completed additions for 
approval to the municipality and must be made available to the HOA for record 
keeping. 

 
Response from applicant 

 
The increase of the footprints of the chalets will be beneficial to both the owner and the 
resort should the owner decide to extend or upgrade the chalets.  It also makes 
provision for opportunities to create 5 chalets of better quality and size within the 
proposed size limit providing more exclusive holiday accommodation.  The chalets will 
be single storey and in line with the current architectural guidelines.  Future building 
plans will be submitted to the HOA for consideration. 

 
Please take note that as built plans of the 5 chalets have already been drawn and 
approved by the Pearly Beach Homeowner’s Association on 14 July 2015.  Please refer 
to the stamps on the respective building plans that accompanied our application.  These 
plans were submitted to the Overstrand Municipality at the time but could not have been 
approved, due to the fact that the chalets were limited to 33m² and the footprints of the 
existing chalets exceeded the prescribed footprint size.  The process of the approval of 
the building plans can commence after the application at hand has been approved.  The 
Pearly Beach Homeowner’s Association will be supplied with copies of the approved 
building plans for their records. 

 
The payment of an availability fee for the chalets has been dealt with by means of 
arbitration and with reference to a Court Confirmation it has been decided that 2.5 times 
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the availability fee is payable.  The size of the chalets has not increased since the Court 
Confirmation.  It should also be noted that the number of chalets will not increase.  
Subsequently it is the owner’s opinion that no additional availability fees will be payable 
and that the Court Confirmation stands.  Please refer to the Court’s Decision that we 
have enclosed for easy reference as Annexure B. 

 
Response from town planner 

 
Building plans for the unauthorized development had already been endorsed by the 
HOA and submitted to the Building Control Department and is dependent on the 
outcome of the application.  Further, the comments of the HOA can be incorporated / 
mitigated in terms of approval conditions.  The Pearly Beach Resort is a gated 
development.  The municipality only provides a bulk service up to the property boundary 
and not responsible for internal services, save for property rates being levied onto 
transferred erven.  The court order is a civil matter between the HOA and property owner 
and has no bearing on the application.  Should the recommendation be accepted 
conditions will be imposed to ensure that the building and aesthetic guidelines of the 
remainder of the resort is applicable to Erf 2099, including approval by the HOA prior to 
submission of building plans. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
N/A 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
N/A 

 
All municipal and external departments support the application. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS BUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management 
Act, 2013 (Act 16 of 2013)  

 
The application is in line with the planning objectives applicable to this 
application. 

 
The objectives relating to: 

 
Spatial Justice 
The proposal being situated on an existing erf within the Pearly Beach Resort 
will have no adverse impact in terms of historic imbalances. 

 
Spatial Sustainability 
The proposal does not impact upon conservation worthy areas and is in line 
with the resort character of the area. 
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Spatial Efficiency 
The chalets are easily accessible and conveniently located within the resort in 
close proximity to tourist attractions. 

 
Spatial Resilience 
Not applicable. 

 
Good administration 
Procedures were followed and a public participation was applicable. 

 
10.3 (In)consistency with the principles referred to in Chapter VI of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable Policies 
 

The proposal is consistent with the SDF. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal Engineering Services 
 

The proposal will not have an additional impact upon services and is 
supported by the Municipal Engineering Services Department. 

 
10.7 Outcomes of investigations/applications i.t.o. other legislation 

 
The proposal does not trigger NEMA or the provisions of the National Heritage 
Resources Act. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
Unauthorised encroachments of existing buildings onto the Open Space Zone 
3: Private Open Space portion of Erf 2099, Pearly Beach are being addressed 
by means of the application. 

 
11. THE DESIRABILITY OF THE PROPOSAL 

 
Application for rezoning, amendment of SDP and condition of approval 

 
The subject property has a split zoning comprising of 5 Resort Zone: Holiday Resort 
(holiday accommodation units) of 33m² each and a remainder Open Space Zone 3: 
Private Open Space.  Unauthorised additions to the chalets between the period 2007 
to 2013 resulting in encroachments onto the Private Open Space portion of the 
property, thus in contravention of the 2005 development approval and the approved 
SDP for the Pearly Beach Resort. 

 
The application for rezoning, amendment of a condition of approval and approved 
Site Development seeks to legalise the unauthorised additions and will facilitate 
formalisation thereof by means of building plan approval giving effect to the provisions 
of the court order, whilst at the same time seek to increase the 5 existing resort zone 
footprints from 33m² to 110m² each. 
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The application for rezoning of a portion of Erf 2099, Pearly Beach from open Space 
Zone 3: Private Open Space to Resort Zone (holiday accommodation), amendment of 
a conditions of approval and SDP is desirable for the following reasons: 

 
• The development of Erf 2099 will be subject to submission of a detailed SDP for 

municipal approval following endorsement by the HOA. 
• The development of Erf 2099 will subject to compliance with the Pearly Beach 

Resort Architectural and Building Guidelines. 
• Each individual resort zone portion will be considered an erf for the purposes of 

maximum permitted coverage that will be restricted to 70% of each of the five 
resort zone portions. 

• The maximum permitted coverage of each resort portions of Erf 2099 is limited to 
70% of each of the 5 resort portions of 110m², thus a maximum building footprint 
of 77m² for each chalet that equates to 11,66% coverage on Erf 2099 that 
measures 3303m² in extent. 

• The coverage of the proposed development is not out of keeping with the 
character of the resort that allows for 70% coverage on erven measuring between 
100m² up to 250m² in size. 

• The proposal will not change the primary rights applicable to the resort zone, i.e. 
holiday accommodation, as such; no adverse impact on the character of the area 
or vested rights of adjoining property owners is foreseen. 

• The proposal does not affect the density of the resort. 
• The objections could be sufficiently mitigated in terms of conditions of approval. 
• The resort development comprises over 300 erven, only two objections were 

received whilst the HOA did not object. 
• The proposal is consistent with the SDF. 
• The proposal is consistent with the planning principles in terms of LUPA and 

SPLUMA. 
 

Determination of administrative penalty 
 

The application for determination of an administrative penalty is only applicable to the 
additions that occurred to the chalets beyond the original 33m² footprint which had 
been motivated in accordance with the provisions of Section 90(3) of the By-Law as 
follows: 

 
Nature, duration, gravity and extent of the contravention: 

 
The extent of the unauthorised additions as reflected in the table above amounts to 
110,57m².  The applicant motivates the nature of the additions to be unobtrusive and 
not to impact negatively on the surrounding area. 

 
The conduct of the person involved in the contravention: 

 
The owner was made aware of the illegality of the alterations to the chalets.  The 
matter was dealt with by the High Court and subsequently this application was lodged 
because of the court order. 

 
Whether the unlawful conduct was stopped: 

 
Application has been submitted to rectify the contravention. 
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A report by a quantity surveyor in matters of unauthorised building / construction: 
 

The applicant is willing to submit a report from a QS should an administrative penalty 
be payable. 

 
Whether the person involved in the contravention previously contravened this By-Law 
or a previous planning law: 

 
The owner was made aware of the illegality of the alterations and the matter was 
dealt with by the High Court, which resulted in the submission of the application as 
per the court order.  The applicant appeal that the low impact of the structures / 
additions and the fact that no objections were received to be considered.  Alterations 
made improved the structures (visually) and do not have a negative impact upon 
property values of surrounding properties.  The owner with the application intends to 
rectify the defaults and will submit building plans following conclusion of the land use 
application.  It is therefore requested that an administrative penalty not be imposed. 

 
Having had regard to the above the applicant’s motivation is noted but has not been 
correctly portrayed.  The Building Control Department severed several stop notices in 
connection with unauthorised building works on 8 August 2013 and 11 April 2015 as 
well as a final notice dated 11 May 2015.  Only following the final notice on 26 June 
2015, building plans were submitted to the Building Control Department (notices 
attached as Annexure L). 

 
Similarly, a compliance notice in terms of the Overstrand Municipal Land Use 
Planning By-Law dated 15 June 2016 was ignored following dismissal of the property 
owner’s objection to the compliance notice by the Municipality dated 24 January 2017 
resulting in litigation between Overstrand Municipality and the property owner and 
eventually an order of the Western Cape High Court (notices attached as Annexure 
L). 

 
Having had regard to the background above and the fact that notices in terms of the 
National Building Regulation and Planning By-Law were ignored; an administrative 
penalty of 20% of the built should be made applicable. 

 
According to the municipal tariff list-built cost for formal structures amounts to 
R6008,75 per m² (VAT inclusive), whilst built cost for non-habitable formal structures 
are determined by the average of two formal quotations.  Quotations were obtained 
from Demar Roofing R51 318,00 and Abricor Roofing for R53 522,96.  The average-
built cost therefore amounts to R52 420,48. 

 
The canopies to chalets 1, 2, 4 and 5 are not considered formal structures, being 
open on at least two sides.  The administrative penalty is therefore calculated as 
follows: 

 
R52 420,48 x 20% = R10 484,00 ( VAT inclusive) 

 
The unauthorised addition to chalet 3 comprises a living room.  Therefore, the 
administrative penalty is calculated as follows: 

 
(R6008,75 per m² x 26,4m²) x 20% = R31 726,20 (VAT inclusive) 

 
Based on 20% of the built cost as set out above an administrative penalty of 
R42 210,20 (VAT inclusive) is payable. 
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Having had regard to the above the application for rezoning, amendment of 
conditions of an existing approval and amendment of an approved Site Development 
Plan subject to payment of an administrative penalty is considered desirable as it not 
considered to detract from the character of the Pearly Beach Resort of vested rights 
of adjoining property owners.  The application is therefore considered desirable. 

 
12. RECOMMENDATION 

 
1. that the objections and comment be noted; 
  
2. that the application for rezoning of portions of Erf 2099 Pearly Beach from Open 

Space Zone 3 to Resort Zone 1 in terms of Section 16(2)(a) of the By-Law in 
order to establish five enlarged resort zone portions (holiday accommodation) of 
110m² each, be approved in terms of Section 61 of the By-Law; 

  
3. that the application for amendment of a condition of approval and approved Site 

Development Plan in terms of Section 16(2)(h) and 16(2)(l) of the By-Law, be 
approved in terms of Section 61 of the By-Law; 

  
4. that an administrative penalty in terms of Section 90(4) of the By-Law be 

imposed for 20% of the built cost in accordance with the municipal tariff list for 
the amount of R42 210,20 (VAT inclusive); 

  
5. that the approvals in terms of paragraphs 2. to 4. above be subject to the 

following conditions: 
  
 (a) that a detailed Site Development Plan in accordance with municipal 

requirements be submitted for municipal approval duly endorsed by the 
Pearly Beach Homeowners Association indicating amongst others the total 
extent of the 110m² resort zone area with coordinates in accordance with 
municipal requirements in respect of Erf 2099, Pearly Beach;  

   
 (b) that chalets on the resort zone portions may only be utilised for holiday 

accommodation purposes in accordance with the Municipal Land Use 
Scheme; 
 

 (c) that building plans be submitted to the Building Department for approval, 
and that all conditions of the Building- and the Fire Department at that 
stage, be complied with; 

   
 (d) that the development of Erf 2099, Pearly Beach be subject to compliance 

with the Pearly Beach Resort Development rules except the maximum 
permitted coverage as defined within the development rules; 

   
 (e) that the maximum coverage of the chalets be restricted to 70% of each of 

the 110m² resort zone portions; 
   
 (f) that all the conditions in the Services Report (attached as Annexure H), be 

complied with; 
   
 (g) that the administrative penalty in paragraph 3 above be payable within 30 

days of the decision date; 
   
 (h) that this approval does not absolve the applicant from compliance with any 

other relevant legislation, and 
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 (i) that all other development parameters as prescribed in the relevant Zoning 

Scheme, be complied with. 
   
6. that the applicant and persons who commented be notified of their right of 

appeal in terms of Section 78 of the Overstrand Municipality By-Law Amendment 
on Land Use Planning, 2020 with regard to the above conditions of approval. 

 
13. REASONS FOR RECOMMENDATION 

 
❖ The application will not adversely impact upon vested rights of the Pearly Beach 

Resort HOA or adjoining property owners. 
❖ The development will not detract from the character of the area, comprising 300+ 

resort units (holiday housing). 
❖ None of the internal departments have objected to the application. 
❖ Objections could be mitigated with conditions of approval  
❖ Application gives effect to an order of the Western Cape High Court. 

 
14. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Proposed Site Development Plan 
Annexure D: Court order dated 16 September 2015 
Annexure E: Objections and comment 
Annexure F: Applicant’s comment on objections and comment 
Annexure G: Pearly Beach Resort approval, Provincial Government Western 

Cape, dated 14 April 2005 
Annexure H: Services Report 
Annexure I: Comment: Telkom 
Annexure J: Letter from MTB Attorneys dated 14 July 2020 
Annexure K: Building plans stamped by Pearly Beach Homeowners 

Association dated 14 July 2015 
Annexure L: Compliance Notices to PSP Properties 

 
SIGNATURE 

 
REGISTERED PLANNER 

 
Name:   SW VAN DER MERWE 

 
SACPLAN Reg No:   A/1850/2014 

 
Signature:  ___________________ 

 
Date:   ___________________ 
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