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4.4 
ERF 120, 14 GEELBEK STREET, VAN DYKSBAAI (KLEINBAAI), OVERSTRAND 
MUNICIPAL AREA: APPLICATION FOR REMOVAL OF RESTRICTIVE TITLE DEED 
CONDITIONS, REZONING AND DEPARTURE: MESSRS WRAP CONSULTANCY ON 
BEHALF OF KS MACLEAN 
 
120 GKB (3364/2019) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
7 May 2020 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 25 September 2019 from Messrs WRAP 
Consultancy on behalf of KS Maclean applicable to Erf 120, Van Dyksbaai in terms 
of the Overstrand By-Law on Municipal Land Use Planning, 2015 for the following: 

 
 removal of restrictive title deed conditions C(e), C(f), C(g)(i), C(g)(ii), C.(h), C(i) 

and C(j) contained in Title Deed T113479/2003 in terms of Section 16(2)(f) of the 
By-Law; 

 rezoning from Residential Zone 1 (SR1) to Business Zone 3 (B3) in order to utilize 
the property for commercial purposes in terms of Section 16(2)(a) of the By-Law, 
and 

 departure to permit the encroachment of the 3m lateral building lines to 1,5m in 
order to accommodate the existing building in terms of Section 16(2)(b) of the By-
Law. 

 
A Locality Plan of the property concerned is attached as Annexure A, the Motivation 
Report from the applicant in support of the application is attached as Annexure B and 
the Site Development Plan is attached as Annexure C.  Title Deed T113479/2003 is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal  

 
3. BACKGROUND / SITE HISTORY 

 
The town of van Dyksbaai (Kleinbaai) is a holiday town and over recent years 
became well known for shark and whale watching, giving rise to a lucrative tourism 
business industry.  The aforementioned occurred in an un-coordinated manner 
attracting large numbers of tourists, locally as well as internationally. 

 
In order coordinate various unauthorised tourism businesses, the area around the 
slipway was designated as a tourism node / economic opportunity in terms of the 
Overstrand Growth Management Strategy, 2010.  Council, as a result of the 
aforesaid, adopted the Kleinbaai Nodal Development Framework on 30 March 2016.  
The framework provides for mixed use tourism related development into the 
designated node, planning for the specific needs of the sector, balanced against the 
need to protect the character and amenity of the area. 

 
The subject property is situated within the tourism node on the corner of Geelbek- 
and Mossel Streets and is zoned for residential purposes.  The property measures 
587m² in extent and is developed with a dwelling and associated outbuildings, 
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currently being utilised as an office for a shark cage diving tour operator, trading as 
Sharklady.  Parking currently occurs informally in front of the existing garage with 
access from Mossel Street (cul-de-sac) and on the grass verge adjacent Geelbek 
Street.  Parking does not comply with the relevant engineering standards with 
reference to location, access, egress and manoeuvring. 

 
The proposed rezoning from Residential Zone 1 to Business Sone 3 is an attempt to 
legalise the unauthorised land use in accordance with the Scheme Regulations.  
Daily operations comprise the arrival and registration of guests where after they 
receive refreshments and a safety briefing, prior to being escorted to the boat for 
their excursion where they are exposed to the sea life and shark cage diving.  Upon 
return, guests are brought back to the property where they are debriefed and receive 
a meal / snacks.  The boat currently accommodates up to eighteen (18) passengers 
and a crew of five (5) people.  Excursions take place on a daily basis, starting at 
07:00.  The last trip departs at 15:30.  During peak season up to four (4) excursions 
could be accommodated. 

 
Application is made for removal of restrictive title conditions contained in Title Deed 
T113479/2003 applicable to Erf 120, van Dyksbaai which conditions reads as 
follows: 

 
C. Subject further to the following conditions referred to in Deed of Transfer No. 

T15332/1981…… 
 

(e) Geen gebou op hierdie erf mag gebruik word of van gebruik verander 
word vir ‘n ander doel as wat volgens hierdie voorwaardes toegelaat word 
nie; 

 
(f) Hierdie erf mag alleenlik gebruik word vir die oprigting daarop van een 

woning of ander geboue vir die doeleindes wat die Administrateur van tyd 
tot tyd, na oorleg met die Dorpekommissie en die plaaslike owerheid, 
goedkeur, met dien verstande dat, indien die erf in die gebied van ‘n 
dorpsaanlegskema ingesluit is, die plaaslike owerheid enige ander 
geboue wat deur die skema toegelaat word, kan toelaat onderworpe aan 
die voorwaardes en beperkings wat in die skema bepaal word. 

 
(g) Geen gebou of struktuur……., met dien verstande dat met die 

toestemming van die plaaslike owerheid: 
 

(i) ‘n buitegebou wat uitsluitende vir die stalling van motorvoertuie 
gebruik word en hoogstens 3 meter hoog is, gemeet van die vloer 
van die buitegebou tot by die muurplaat daarvan, binne sodanige 
sy- en agterruimtes opgerig word, en enige ander buitegebou van 
dieselfde hoogte binne die agterruimte en syruimte opgerig mag 
word vir ‘n afstand van 12 meter gemeet van die agtergrens van die 
erf, met dien verstande dat in geval van ‘n hoekerf die afstand van 
12 meter gemeet moet word van die punt wat die verste is van die 
strate wat die erf begrens. 

 
(ii) ‘n buitegebou ingevolge subparagraaf (i) slegs nader aan ‘n sygrens 

of agtergrens van ‘n perseel as die afstand hierbo voorgeskryf 
opgerig mag word indien geen vensters of deure of enige muur, wat 
op sodanige grens front, aangebring word nie. 
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(h) By die konsolidasie van hierdie erf of enige gedeelte daaarvan met enige 
aangrensende erf wat onderworpe is aan dieselfde voorwaardes as die 
wat hierin uiteengesit word, is hierdie voorwaardes op die 
gekonsolideerde eiendom van toepassing asof dit een erf is. 

 
(i) Ingeval hierdie erf onderverdeel word, is elke onderverdeelde gedeelte 

uitgesonderd ‘n gedeelte afgesny vir pad- of derglike doeleindes, 
onderworpe aan die voorwaardes hierin uiteengesit asof dit die 
oorsponklike erf is. 

 
(j) Geen gebou vir bewoning deur mense mag op hierdie erf opgerig word 

nie, tensy voorsiening bogronds geaak word vir die opgaar van minstens 
700 liters reënwater. 

 
Application is also made for departure in order to accommodate the encroachment of 
the lateral building lines of the existing building from 3m to 1,5m. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The applicant’s motivation for the application is summarized as follows (the 
Motivation Report is attached as Annexure B): 

 
 The proposal is in harmony with the prevailing urban form/fabric. 
 Title deed conditions to be removed are not in harmony with the prevailing 

development trends in van Dyksbaai. 
 Removal of the restrictive title deed conditions will derive social benefit, whilst 

there is no social benefit for it remaining in place. 
 The development complies with the applicable development parameters of the 

proposed zoning. 
 Municipal services are available. 
 The development has a positive economic impact (i.e. promotes tourism and 

employment opportunities). 
 The development has a positive social impact in terms of knowledge sharing 

about marine life. 
 Additional surveillance in terms of guests contributes to increased safety. 
 There will be no heritage impact. 
 The development impact could be mitigated with the imposition of conditions of 

approval. 
 The development is consistent with the PSDF, SDF, OMGMS, van Dyksbaai 

(Kleinbaai) Nodal Development Framework. 
 The development is consistent with the applicable planning principles in terms of 

LUPA and SPLUMA.  
 

5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 29 November 2019 31 January 2020 

Gazette Yes 29 November 2019 31 January 2020 

Notices Yes 27 November 2019 31 January 2020 
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Ward councillor Yes 26 November 2019 31 January 2020 

Total comments ONE (1) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Fire Department 28/11/2019 Annexure G. 

Telkom 6/12/2019 Annexure H. 

Waste Management 3/01/2020 No objection. 

Engineering Services 13/02/2020 Annexure I 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
One (1) letter of objection was received from the Kleinbaai Ratepayers and 
Residents Association and is attached as Annexure D.  The applicant’s comment to 
the objection is attached as Annexure E. 

 
An invalid objection was received from F. van Dyk.  The objection was submitted on 
the heading of the Kleinbaai Ratepayers and Residents Association and unsigned.  
F van Dyk is also not a board member of the Kleinbaai Ratepayers and Residents 
Association.  The letter of objection does not comply with the requirements 
pertaining to the submission of objections and cannot be taken into consideration. 

 
The main grounds of objection are the following: 

 
1. The association does not support rezoning within residential areas. 

 
Applicant’s comment 

 
The subject property has been indicated as a regional economic opportunity in 
terms of the Overstrand Municipal Growth Management Strategy (OMGMS) thereby 
promoting the transition of the character of the area from residential to commercial. 
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Town Planner’s comment 
 

The subject property is not situated in a predominant single residential area but an 
area characterised by mixed land uses and has been earmarked for commercial 
purposes in with the applicable forward planning documents, i.e. the SDF, OMGMS 
and Kleinbaai Nodal Development Framework. 

 
2. Obstruction of the road reserve (gardening, placement of bollards and 

signage) obstructing pedestrian traffic, which is not enforced by law 
enforcement. 

 
Applicant’s comment 

 
The applicant states that Geelbek Street is a 6m tar road situated within a 13m road 
reserve.  As such, the road reserve is sufficient to accommodate pedestrian traffic.  
The applicant is not guilty of obstructing the road reserve, whilst on-site parking 
provision will be made available in accordance with the provisions of the Scheme 
Regulations.   The applicant states the threshold for the provision of a loading bay is 
500m², thus the applicant is not required to make provision for a loading bay. 

 
Town Planner’s comment: 

 
The applicant’s comment is noted.  No obstruction of the road reserve was observed 
during the town planner’s site inspection, nor has complaints been received. 

 
The applicant will be required to make on-site parking available in accordance with 
the provisions of the Scheme Regulations, including the provision of a loading bay, 
opposed to the comment of the applicant in this regard.  The Scheme Regulations 
requires one (1) loading bay per 500m² GLA and six (6) parking bays per 100m² 
GLA. 

 
Future encroachments / obstructions of the road reserve will be dealt with in the 
appropriate manner, should the applicant be guilty thereof. 

 
3. Parking remains problematic and should be addressed.  The opinion is 

held that parking provision is not sufficient having had regard to servicing 
and deliveries, buses obstructing the road / sidewalks, overlapping of 
clients resulting in parking congestion. 

 
Applicant’s comment 

 
The applicant agrees that parking provision should be made available in accordance 
with the provisions of the Scheme Regulations that would not disrupt traffic flow in 
the area.  The applicant states that mini-buses will be accommodated in the parking 
bays on-site. 

 
Town Planner’s comment 

 
The applicant will be required to make on-site parking provision in accordance with 
the provisions of the Scheme Regulations, including the provision of a loading bay.  
Should the required parking ratio not be met on-site the applicant will be required to 
make a financial contribution in lieu of the required parking provision that is required 
for the development of a centrally located communal parking area. 
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8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 
 

Refer to Paragraph 7. above. 
 

9. MUNICIPAL ASSESSMENT OF COMMENTS 
 

Refer to Paragraph 7. above. 
 

10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The proposed application is considered consistent in the following manner from 
a town planning perspective: 

 
Spatial Justice 
The development on the property provides employment opportunities, 
particularly to the historically marginalised, thus accessed to opportunities.  The 
development therefore contributes to redress past spatial development 
imbalances. 

 
Spatial sustainability 
Approval of the proposed rezoning will permit a complimentary land use that is 
comparable with the mixed land use that prevails in Van Dyskbaai. 

 
Efficiency 
The proposed rezoning will permit optimal use of the property within the 
prescripts of the Zoning Scheme and existing municipal service capacities. 

 
Spatial resilience 
Approval and implementation of the proposal is aligned with all the relevant 
spatial planning policies and is therefore spatially resilient. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws, including public participation.  

 
10.2 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as 10.1 above. 
 

10.3 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The proposed rezoning is consistent with the SDF, OMGMS and Kleinbaai 
Nodal Development Framework. 
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10.4 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.5 Impact on municipal engineering services 
 

The property is already connected to municipal services.  It is not expected that 
the proposal will require upgrading of these services. 

 
10.6 Outcomes of investigations/applications i.t.o other legislation 

 
The proposed rezoning does not trigger the provisions of NEMA or the National 
Heritage Resources Act. 

 
10.7 Existing and proposed zoning comparisons and considerations 

 
The development parameters applicable to Business Zone 3: Local Business 
will be applicable, should the application be supported. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The shark cage diving tour operating company is currently conducted from the 
property.  Application is therefore made for removal of restrictive title conditions C(e), 
C(f), C(g)(i), C(g)(ii), C(h), C(i) and C(j) contained in the Title Deed, T113479/2003 in 
order to accommodate the existing land use. 

 
The title deed conditions inserted at the time was in response to the prevailing 
development trends and pressures prevalent at the time.  Today there are new trends 
and developments not anticipated at the time.  The removal of restrictive title deed 
conditions will permit the use and development of the property in accordance with the 
provisions of the Scheme Regulations. 

 
In view of the above being stated, the following directly relates to Section 39(5) of 
LUPA, 2014 (Act 3 of 2014): 

 
The financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are personal 
or vest in the person as the owner of a dominant tenement? 

 
The applicant states that the restrictive condition does not have a beneficial financial 
value for the property owner or anyone else. 

 
The statement of the applicant is not agreed with.  The removal of restrictive 
conditions will be financially beneficial for the owner as it will enable the owner to act 
upon the rights provided to him through the Zoning Scheme, thus adding value to his 
property.  It is further clear that the restrictive conditions were registered to protect the 
residential character of Van Dyksbaai.  Modern spatial planning policies encourage 
mixed land uses that complement each other.  The proposed rezoning will facilitate 
complimentary land uses in accordance with the spatial planning vision for the area 
that will not detract from the predominant residential character of the area. 
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The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition: 

 
The Municipality gains no benefits in keeping or removing the restrictive conditions. 

 
The personal benefits which will accrue to the person seeking the removal, 
suspension or amendment of the restrictive condition if it is removed, 
suspended or amended: 

 
The removal of restrictive title conditions will confer the most appropriate 
development rights to the property and will increase the viability of the commercial 
enterprise. 

 
The social benefit of the restrictive condition remaining in place in its existing 
form and the social benefit of the removal, suspension or amendment of the 
restrictive condition: 

 
The social benefit will be that employment will be retained and that commercial rates 
and services charges be applicable, thereby ensuring improving service delivery.  
Furthermore, the business attracts tourists from across the world, thereby improving 
intercultural interaction and enhanced social fabric which contributes to social 
cohesion in Van Dyksbaai. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
Only the rights as specified above will be removed. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The subject property is situated within an identified tourism node as per the OMGMS 
and Kleinbaai Nodal Development Framework.  In addition, the SDF promotes a 
balanced land use mix, economic and tourism development as well as the protection 
of the natural and built environment.  The proposed rezoning from Residential Zone 1 
to Business Zone 3: Local Business accords with the proposals contained in the 
aforementioned documents. 

 
The subject property, contrary to the opinion of the objectors, is not situated within a 
purely single residential area, but in an area transitioning to commercial use that is 
evident in the mixed character that in addition to single residential land use also 
comprises guest house(s), a shop, bottle store, filling station, restaurant and various 
tourism businesses, situated along Geelbek and Swart Street.  The proposed 
rezoning to Business Zone 3 will not detract from the character and appearance of 
the surrounding area.  Given the location of the property on an activity corridor in an 
area with a mixed character, the proposal is considered desirable and not to 
unacceptably detract from the residential amenity of the adjoining properties. 

 
The applicant stated that all services exist and that no additional services will be 
required.  No objection is raised from an engineering services point of view, subject 
to conditions, including the payment of a bulk development contribution. 

 
The applicant appointed Messrs DECA Consulting Engineers to conduct a Traffic 
Impact Statement (TIS).  The TIS concluded that the development triggers the 
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provision of seven (7) on-site parking bays, has a low impact and that parking can be 
provided on-site.  The side walk on the northern side of Geelbek Street is of sufficient 
width to accommodate pedestrian traffic.  The development is supported from a 
transport perspective, subject to sufficient on-site parking. 

 
The SDP provides for seven (7) on-site parking bays in two (2) parking areas.  Three 
(3) parking bays will be accessed from Mossel Street and the remaining four (4) 
parking bays will be accessed from Geelbek Street.  The applicant will be required to 
implement the parking layout, which will be an improvement on the current informal 
and uncoordinated parking in accordance with the approved Site Development Plan.  
The applicant did not provide a loading bay.  As such, the applicant will be required 
to submit a revised parking layout, providing for a loading bay.  In case that the 
parking layout demonstrates a shortfall, the applicant will be required to make a 
financial contribution in lieu of parking provision in accordance with the requirements 
of the Scheme Regulations to be paid into a parking fund.  Any such contributions to 
be levied shall be ring-fenced for the planning and development of the communal 
parking area. 

 
The shark cage industry in Van Dyksbaai promotes tourism and economic 
development, mixed land uses, thus also providing employment opportunities.  
Authorization of the current illegal land use will therefore ensure compliance with the 
planning principles in terms of LUPA and SPLUMA and is considered desirable from 
a planning point of view. 

 
The proposed removal of restrictive title conditions will allow legalisation of the 
current unauthorised land use activities in coordinate manner in line with current land 
use tendencies and the forward planning vision for the area. 

 
The proposed rezoning to Business Zone 3 introduce a more restrictive lateral 
building line of 3m, hence the application for departure to 1,5m to retain the existing 
building.  The respective elevations do not contain windows and will not impact on 
the vested rights of the adjoining property owners. 

 
Having had regard to the above, the application for removal of restrictive title 
conditions, rezoning and departure is considered desirable. 

 
13. RECOMMENDATION 

 
1. that in terms of Section 16(2)(f) of the Overstrand Municipality By-Law on 

Municipal Land Use Planning, 2015 (By-Law) the application for the removal of 
restrictive title conditions C(e), C(f), C(g)(i), C(g)(ii), C.(h), C(i) and C(j) as 
contained in Title Deed T113479/2003 applicable to Erf 120, Van Dyksbaai, be 
approved in terms of the provisions of Section 61 of the By-Law; 

  
2. that the application in terms of Section 16(2)(a) of the By-Law for the rezoning of 

Erf 120, Van Dyksbaai from Residential Zone I (SR1) to Business Zone 3 (B3) in 
order to utilize the property for commercial purposes, be approved in terms of the 
provisions of Section 61 of the By-Law; 

  
3. that in terms of Section 16(2)(b) of the By-Law, the application for departure to 

permit the encroachment of the 3m lateral buidling line to 1,5m to accommodate 
the the existing bulding, be approved in terms of the provisions of Section 61 of 
the By-Law; 
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4. that the approvals provided in paragraphs 1., 2. and 3. above be subject to the 
following conditions: 

  
 (a) that a detailed parking layout be submitted within thirty (30) days of the 

decision date for approval by the Authorised Official, indicating on-site 
parking provision, including provision of a loading bay in accordance with 
the provisions of the Scheme Regulations; 

   
 (b) that the approved parking layout referred to in paragraph (a) above be 

implemented to the satisfaction of the Authorised Official; 
   
 (c) that in the event that the parking standards cannot be met on-site, the 

applicant will be required to make a payment in lieu of onsite parking 
provision in accordance with the requirements of the Scheme Regulations; 

   
 (d) that in the event that a payment in lieu of parking provision be applicable, 

such monies to be ring fenced into a parking fund for the planning and 
development of a communal parking area in Van Dyksbaai, as per the 
Kleinbaai Nodal Framework Report; 

   
 (e) that building plans be submitted within thirty (30) days of the decision date 

and that all requirements of the Building Control and Fire Department shall 
be adhered to; 

   
 (f) that applicable rates and service tariffs, as determined by the annual budget 

be made applicable, which tariffs are automatically be adjusted in terms of 
the annual budget; 

   
 (g) that the display of advertising shall comply with the Overstrand Signage By-

law; 
   
 (h) that all the conditions in the Services Report (attached as Annexure I), be 

complied with; 
   
 (i) that all the conditions of Telkom (attached as Annexure H), be adhered to; 
   
 (j) that this approval does not absolve the applicant from compliance with any 

other relevant legislation, and 
   
 (j) that all other development parameters as prescribed in the relevant Zoning 

Scheme be complied with. 
   
4. that the applicant and objector be notified of its right of appeal in terms of Section 

78 of the Overstrand Municipality By-Law on Land Use Planning, 2015 with regard 
to the above conditional approvals. 

 
14. REASONS FOR RECOMMENDATION 

 
 The proposal is consistent with the IDF, SDF, OMGMS and Kleinbaai Nodal 

Development Framework. 
 The relevant legislation was considered with the removal of the restrictive 

conditions in the Title Deed. 
 The proposal is consistent with the spatial principles as set out in SPLUMA and 

LUPA. 
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 The existing unauthorised business activities, promoting tourism, economic 
development and employment opportunities will have a positive social 
advantage. 

 The proposed removal, rezoning and departure will not detract from the 
character of the area, amenity of adjoining properties and is considered 
desirable. 

 
15. Annexures 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Title Deed T113479/2003 
Annexure E: Objection received 
Annexure F: Applicant’s comment on the objection 
Annexure G: Comment: Fire Services 
Annexure H: Comment: Telkom 
Annexure I: Services Report 

 
 
SIGNATURE 
 

REGISTERED PLANNER 
 

Name:   SW VAN DER MERWE 
 

SACPLAN Reg No:   A/1850/2014 
 

Signature:  ___________________ 
 

Date:   ___________________ 

170



 

171



 

172



 

173



 

174



 

175



 

176



 

177



 

178



 

179



 

180



 

181



 

182



 

183



 

184



 

185



 

186



 

187



 

188



 

189



 

190



 

191



 

192



 

193



 

194



 

195



 

196



 

197



 

198



 

199



 

200



 

201



 

202



 

203



 

204



 

205



 

206



 

 

207


