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1. OPENING 
 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 30 May 2018 
 
 
4. ITEMS FOR CONSIDERATION 
 
4.1 REMAINDER ERF 2635, 127 SEVENTH STREET, VOëLKLIP, 

HERMANUS, OVERSTRAND MUNICIPAL AREA : APPLICATION FOR 
REMOVAL OF A RESTRICTIVE TITLE DEED CONDITION AND 
DEPARTURES : MESSRS PLANACTIVE ON BEHALF OF THE IAN AND 
JANE JACKSON FAMILY TRUST 

 
Report attached 

 
 
4.2 PORTION 13 OF FARM SANDIES GLEN NO. 129, BREDASDORP 

DIVISION : PROPOSED CONSENT USES AND DEPARTURES : MESSRS 
PLAN ACTIVE ON BEHALF OF TORMAY CC 

 
Report attached 
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4.1 
REMAINDER ERF 2635, 127 SEVENTH STREET, VOëLKLIP, HERMANUS, 
OVERSTRAND MUNICIPAL AREA : APPLICATION FOR REMOVAL OF A RESTRICTIVE 
TITLE DEED CONDITION AND DEPARTURES : MESSRS PLANACTIVE ON BEHALF OF 
THE IAN AND JANE JACKSON FAMILY TRUST 
 
2635 HVK (3777) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
5 June 2018 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 5 September 2017 from Messrs PlanActive on 
behalf of the Ian and Jane Jackson Family Trust applicable to Remainder Erf 2635, 
Hermanus (Voëlklip) for the following: 

 
 Removal of a restrictive title deed condition in terms of Section 16(2)(f) of the 

Overstrand Municipality By-Law on Municipal Land Use Planning, 2015 (By-
Law) for the removal of condition D.(c) as contained in Title Deed T33061/2017 
in order to accommodate the existing double storey dwelling unit and carport 
that encroach the 3,15m street building line (title deed building line) with 2,62m. 

 
 Application for departure in terms of Section 16(2)(b) of the above By-Law 

comprising the following: 
 

(a) the relaxation of the north western lateral building line from 2m to 0,89m, 
the rear building line from 2m to 0,95m, as well as the north eastern 
lateral building line from 2m to 1,172m in order to accommodate the 
existing single garage and second dwelling unit; 

 
(b) the relaxation of the north western lateral building line from 2m to 0,98m 

and 1,04m, the north eastern lateral building line from 2m to 0,849m and 
0,88m, as well as the 4m street building line to 0,53m, in order to 
accommodate the existing carport, wooden deck and two storey main 
dwelling unit with balcony; 

 
(c) the relaxation of the permissible coverage from 50% to 61% in order to 

accommodate the existing structures on the property, and 
 

(d) the relaxation of the permissible 3,5m height restriction applicable to 
outbuildings to 3,965m in order to accommodate the existing single 
garage. 

 
A Locality Plan of the property concerned is attached as Annexure A.  Motivation 
Report from the applicant in support of the proposal is attached as Annexure B and 
the Site Development Plan is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 
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3. BACKGROUND / SITE HISTORY 
 

The erf is zoned Residential Zone 1: Single Residential, measures 421m² in extent 
and is located in the residential area of Voëlklip in Seventh Street which is the main 
arterial road through Voëlklip. 

 
The property is developed with a double storey dwelling with a first floor balcony, a 
carport underneath the dwelling and an outbuilding (second dwelling and single 
garage).  The only approved building plans for the property are dated 23 May 1955.  
During 1994/1995 building plans were submitted for the approval for additions and 
alterations to the existing dwelling.   

 
A departure application was approved to deviate from the maximum allowable 
coverage of 50% to 63% (copy of Overstrand Municipality’s approval letter dated 
29 June 1995 with motivation letter from the property owner at the time is attached 
as Annexure D).  The departure of the 5m road building line was also 
recommended for approval to the District Roads Engineer.  

 
The building plans dated January 1995 that were submitted (but not approved) 
shows the encroachments as the structures currently stands on the property.  No 
new additions or alterations are proposed.  It is therefore evident that attempts 
were made in the past to accommodate the existing structures and their associated 
land uses on site, but that the land use and building plan process for all the various 
applications were never followed through 

 
The second dwelling was approved in 2009 for the exact same structure (portion of 
the outbuilding) currently proposed for use as second dwelling purposes.  However, 
the land use rights for the second dwelling have since lapsed, because the 
conditions of approval were not met. 

 
During 1964 a portion of Erf 2635 was subdivided for road widening purposes and 
as a result the existing dwelling is now only 0,5m from the street boundary.  It is 
thus clear that the road widening significantly impacted upon the extent of the 
subject property.  (Refer to Annexure E) 

 
The current owners bought the subject property in June 2017.  As part of the sale 
transaction, the existing encroachments on the property had to be addressed.  The 
application serves the purposes of legalizing all the existing “as built” structures on 
the property. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The points of motivation are summarised as follows (the detailed report is attached 
as Annexure B): 

 
 The building line and coverage relaxations are to accommodate existing 

structures (“as built”); 
 The existing structures are compatible with the character of the area and do not 

impact negatively on the rights of anyone else; 
 No impact on the scale and usage of the existing available services is 

anticipated; 
 The architectural style and design of the additions and alterations as well as the 

materials used promote the desirability of the proposed deviations; 
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 The proposed departures and removal of restrictive title deed conditions will not 
have a negative impact on the current character and land values of the 
surrounding erven; 

 The proposed land use application will comply with the relevant spatial planning 
policies for the area; 

 The application is fully compliant with the applicable planning principles 
described in LUPA (2014) and SPLUAMA (2013). 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local newspaper Yes 28/09/2017 03/11/2017 

Gazette Yes 29/09/2017 03/11/2017 

Notices Yes 26/09/2017 03/11/2017 

Ward councillor Yes 26/09/2017 03/11/2017 

Total comments ONE (1) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 45 - 49 of 
the Proposed Draft By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments Recommendation  

Operational 
Services 

28/09/2017 Supported. Positive 

Building Control 02/10/2017 

Supported – building plans 
to be submitted in 
compliance with 
SANS10400. 

Positive 

Local Heritage 03/10/2017 Supported. Positive 

Electro Technical 
Services 

23/10/2017 
No comments since no 
existing services will be 
altered. 

Positive 

Department of 
Transport and 
Public Works 

06/11/2017 Annexure I. Positive 

Engineering 
Services 

13/11/2017 Attached as Annexure J. Positive 
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Fire Department 17/11/2017 Attached as Annexure K. Positive 

Telkom 05/12/2017 Attached as Annexure L. Positive 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Objection: PN Biden (“The Sea Trust”), Erf 2634, Hermanus (Voëlklip) 

 
The objection (detailed objection is attached as Annexure G) could be summarised 
as follows 

 
1. Objection is made to the encroachment of the north eastern building line with 

reference to the main dwelling, specifically the carport, wooden deck and 
balcony. 

 
2. The objector states that the encroachment directly affects his property by 

being built too close to the boundary, being over bulk and being too high.  His 
property loses the north- west light and privacy as a result of these 
transgressions. 

 
3. No objection is made to the southern (road) side transgressions as these 

were occasioned by the road widening. 
 

4. In the motivation it states: “The impact on the adjacent property owners will 
be marginally higher than with the existing approved structures and current 
use thereof.”  No mention is made of the fact that it is over 1,1m closer to the 
objector’s boundary, is a massive concrete block and casts a shadow over his 
property. 

 
“It is submitted that the existing structures are compatible with the character 
of the area, does not impact negatively on the rights of anyone else.”  It totally 
impacts negative on his property and he submits that it is a matter of opinion 
that it is compatible with the character of the area.  He does not believe that 
this is the case. 

 
“The scale of the existing structures scale of the surrounding dwellings”.  This 
is not the case as he owns an “old Hermanus” house that is dwarfed by this 
concrete block.  He defies anyone to believe that the scale of the two (2) 
properties is similar. 

 
The objector agrees with the comment: “there is no conservation worthy 
elements in the existing structure”.  This however does not apply to his 
property. 

 
“Further it proves to be efficient to keep the existing structures at the current 
positions to avoid additional impacts on the adjacent property owners”.  As an 
adjacent property owner, he rejects this statement in its entirety.  He would be 
exceedingly happy to have this building be altered so as to comply with the 
building regulations.  A few months of noise and dust are easily traded for a 
lifetime of light and not being towered over illegally. 
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5. The Overstrand Municipality has a duty to protect all its citizens and 
condoning such gross indulgence which severely affects neighbours, cannot 
be accepted. 

 
6. Should the application be approved, the objector will certainly consider court 

action to overturn this. 
 

7. Accordingly, the objector’s rights in the matter are reserved. 
 

8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 
 

The applicant’s comments on the points of objection (attached as Annexure H) are 
summarized as follows: 

 
1. One (1) objection was received from PN Biden on behalf of the Sea Trust, the 

owners of Erf 2634, Hermanus.  It is noted that no trust resolution was attached 
to the objection from the Sea Trust, thus it is questioned if Mr Biden objects on 
behalf of the trust or if it is merely his individual objection. 

 
2. There is an approved building plan for the original dwelling (single storey) dated 

1942 at the Overstrand Municipality.  The footprint of the approved dwelling is 
now the footprint of the existing ground floor level as depicted on the ground 
floor layout plan.  The position of the existing dwelling therefore has the same 
position since the 1942 approval.  The position of the dwelling on the 0,849m 
building line has remained unchanged.  The additions to the dwelling were 
undertaken during 1995. 

 
3. The current owner of Erf 2634, Hermanus bought the subject property in 2002.  

At the time when the objector bought Erf 2634, Hermanus all the “as built” 
structures (dwelling and outbuilding) were already present on the subject 
property.  Only a wooden deck was added at the back of the house after 2002.  
The neighbours therefore bought their property knowing that the “as built” 
structures being referred to by the objector already existed on the subject 
property. 

 
4. It should be noted that the outbuilding (second dwelling) only encroaches by 

29cm onto the eastern lateral building line.  An application for the second 
dwelling was approved in 2009 for the exact same structure (portion of the 
outbuilding) currently proposed for use as second dwelling purposes.  
However, the land use rights for the second dwelling have since lapsed, 
because the conditions of approval were not met.  A second dwelling is now an 
additional land use right for single residential properties.  Applicant is therefore 
not asking for more than what was already considered and approved in the 
past for the subject property. 

 
5. A departure application was approved to deviate from the maximum allowable 

coverage of 50% to 63% (copy of Overstrand Municipality’s approval letter 
dated 29 June 1995 with motivation letter from the property owner at the time 
was attached to the application).  The owner at the time however failed to 
submit the building plans for approval once the land use approval (departure) 
was granted.  Applicant is therefore not asking for more than what was already 
considered and approved in the past for the subject property.  The merit of this 
application has not changed since the structures remained unchanged. 
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6. Perhaps there is conservation worthy elements for the house on Erf 2634, 
Hermanus.  The latter is however not relevant to the application on Erf 2635, 
Hermanus.  It is noted that the back flat/outbuilding on Erf 2634, Hermanus is 
approximately the same distance from the back fence/wall than applicant’s 
outbuilding/second dwelling structure is from the objector’s fence.  The height 
of the similar structure on Erf 2634, Hermanus also seems very similar in height 
to the proposed 3,965m height for the existing outbuilding/second dwelling on 
Erf 2635, Hermanus. 

 
7. The height of the main dwelling is in line with the height requirements for single 

residential properties.  It is in fact only 6,54m high versus the allowable 8m 
maximum height restriction allowed. 

 
8. The existing dwelling on Erf 2634, Hermanus is positioned further east on the 

subject property.  The existing driveway abuts the common boundary with 
Erf 2635, Hermanus.  This, as well as the 6,54m height of the existing dwelling 
further mitigates the impact that the existing dwelling on Erf 2635, Hermanus 
has on the adjacent property. 

 
9. It is also noted that it seems that the property owner does not reside on the 

property.  It seems that the dwelling on Erf 2634, Hermanus is occupied by staff 
employed by Mr Biden at his guest house establishment in town. 

 
10. It is worth noting that the previous Hermanus Zoning Scheme Regulations (the 

Scheme Regulations that applied to the property when the structures were 
constructed in 1995) allowed for 1,2m lateral building lines for erven with a 
frontage smaller than 18m (width of Erf 2635, Hermanus is 15,74m) and 
although building plans were not submitted in the past for the approval of all 
structures prior to construction, the deviations of the “as built” structures on the 
eastern and western boundaries from the 1,2m lateral building lines (applicable 
at the time) were minor.  It was only with the new Zoning Scheme that 2m 
lateral building lines were promulgated. 

 
11. The new property owners are saddened that there was allegedly a breakdown 

in relations with one of the previous owners of Erf 2635, Hermanus as they 
would very much appreciate having a positive, pleasant and neighbourly 
relationship with all working together in a spirit of mutual co-operation.  The 
new owners merely want to legalize the existing structures on the subject 
property that have been in existence for the past 20+ years.  It is unjust to take 
past transgressions out on the new property owners who now merely want to 
do right by the Municipality and the neighbours.  The impact on Erf 2634, 
Hermanus remains unchanged as it has been for the last 20 years.  

 
12. It is the opinion that the subject property allows for the deviations being applied 

for due to: 
 

• the existing structures positioned in relation to less restrictive building lines 
of the previous Zoning Scheme Regulations; 

• the extent of the property and how the road widening expropriation 
impacted thereon; 

• the materials used; 
• the scale of the surrounding built environment; 
• the position of the existing structures on Erf 2634, Hermanus in relation to 

the dwelling and outbuilding on Erf 2635, Hermanus; 
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• the low impact on the streetscape (dwellings situated to the east follows 
the same street building lines); 

• the existence of the existing structures on the subject property for the past 
20+ years; and 

• the previous land use approvals granted and recommended for approval 
for the subject property (the merit for these applications considered in the 
past remains relevant since the structures and uses thereof remained 
unchanged). 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
It should be noted that the objector does not object to a second dwelling unit and 
garage at the rear of the property or the height restriction of the garage that is being 
exceeded.  He further has no objection to the street building line encroachment 
along the southern side of the property.   

 
No records could be traced that the owner of Erf 2634 (objector) or previous owners 
of the property complained about the state of affairs on the application property, 
prior to the public participation process being conducted.  It is strange that the 
objector now seeks the opportunity to object to circumstances that he obviously was 
aware of for years already and did not laid down any formal complaints in the past. 

 
With regard to loss of north westerly light it should be noted that the main dwelling 
does not exceed the applicable height restriction.  Most of the surrounding 
properties are developed onto or in close proximity of the former 1,2m building line.  
The encroachment in terms of the former applicable 1,2m building line with 0,45m 
would not be out of keeping with the character of the area and is not considered to 
significantly impact upon north westerly light received by the objector’s property 
given the bulk of the remainder of the property.  The encroachment of the current 
2m lateral building line is therefore not considered to unacceptably detract from the 
enjoyment of the objector’s property.   

 
It should also be borne in mind that the objector’s property has a 3,5m wide access 
adjacent the application property and with the dwelling situated in close proximity to 
the opposite (south eastern) of the lateral building line.  The objector’s house faces 
the application property and has a covered stoep that also takes away sun/daylight.  
The opinion is thus held that the objector failed to properly substantiate his 
objection in this regard.  

 
The dwelling unit on the subject property only has two (2) windows at first floor level 
that face towards the objector’s property.  One (1) window is a secondary bedroom 
window and the other a bathroom window.  As such, the opinion is held that the 
windows will not have a significant impact in terms of overlooking/loss of privacy.  It 
is recommended that railings be provided on the balcony to prevent access beyond 
the lateral building line thereby mitigating overlooking.    

 
Further to the above, the objector’s statement that the building be altered to comply 
with building regulations, cannot be supported.  The carport that actually forms an 
integral part of the dwelling being “underneath” the dwelling cannot be altered 
without excessive financial implications for the landowners given that it is a double 
storey building.  It is further the opinion that the status quo of the development on 
the property has basically remained unchanged for more than two (2) decades 
already with no complaints received from surrounding property owners that could be 
traced on record. 
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The dwelling does not encroach the 8m height restriction and this point is therefore 
not further elaborated upon.  The applicant must in any event submit “as built” 
building plans should the application be approved, which plans must conform to the 
applicable requirements, including the height restriction. 

 
It is agreed with the objector that the development is bulky, but it has been so for a 
very long time already without any complaints and mainly as a result of the 
expropriation of a portion of the property that resulted in the coverage being 
exceeded. 

 
Registered notices of the application were served on thirteen (13) surrounding 
property owners and no other objections were received.  Should the application be 
approved, a condition must be imposed that no further structures or additions, 
except internal changes, will be allowed on the property in future that will increase 
the coverage on the property. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management 
Act, 2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
The application will not perpetuate spatial injustices. 

 
Spatial sustainability 
The application is located within the urban edge and thus will not lead to 
urban sprawl.  No natural habitat is impacted upon and it will thus have no 
negative influence on the environment. 

 
Efficiency 
The application will optimize the use of property in terms of municipal services 
and infrastructure. 

 
Spatial resilience 
The application will ensure that the existing resource (land) is used to its 
maximum in an affordable manner and in line with the Overstrand 
Municipality’s forward planning documents. 

 
Good administration 
The application follows the required planning procedures and a good public 
participation process has been followed. 
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10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 
Use Planning Act, 2014 (Act 3 of 2014) 

 
Same as Point 10.2 above. 

 
10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable Policies 

 
Inconsistent with the Zoning Scheme, but consistent with the Spatial 
Development Framework. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

The existing services are available and have been viewed positively by the 
Engineering Department. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Spatial documents. 

 
10.9 Additional Planning Motivation For Removal of Restrictive Condition 

 
Due to the essence of the application, the aspects considering financial or 
other: 

 
The financial or other value of the rights 

 
The applicant will accrue financial benefit in as far as the removal of 
restrictive conditions will enable submission of building plans for consideration 
in accordance with the provisions of the land use approval, Scheme and 
Building Regulations.   

 
The personal benefits which will accrue to the holder of rights and/or to 
the person seeking the removal 

 
The applicant will benefit personally should all the requested conditions be 
removed in as far as the cost implication is concerned and the opportunity to 
make use of the land uses allocated within the Residential Zone 1 zoning. 

 
The social benefit of the restrictive condition remaining in place, and/or 
being removed / amended 

 
The social benefit, should the conditions remain in place, is that the siting of 
buildings and structures be more restrictive compared to that provided for 
within the Title Deed.  

 
Will the removal, suspension or amendment completely remove all 
rights enjoyed by the beneficiary or only some of those rights 
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The removal of the conditions will remove some of the rights relating to the 
siting of buildings and outbuildings on the property, in terms of the Title Deed.  
Should the application be approved, the applicant will still be restricted to the 
conditions of approval and development parameters in terms of the 
Overstrand Zoning Scheme.   

 
11. THE DESIRABILITY OF THE PROPOSAL 

 
The property formed part of the expropriation of portions of erven alongside 
Seventh Street for road widening purposes by the previous Department of 
Transport during the 1960’s.  The property is burdened with a restrictive 
condition in the Title Deed with regard to the distance of buildings (3,15m) 
and outbuildings (9,45m from the street and 6,3m from an avenue) from the 
street boundary.  

 
Due to the road widening process that occurred in the 1960’s, the structure 
inevitably encroached the title deed building line, the zoning scheme building 
line, as well as the new street boundary.  The latter occurred prior to the 
Removal of Restrictions Act of 1967 (now repealed) came into being, thus no 
removal of the restrictive condition could be entertained at the time.  The 
landowner at the time went so far to demolish that section of his dwelling in 
order to set the dwelling back to beyond the road widening line [see Diagram 
7360/64 (attached as Annexure E)] indicating the section of the dwelling that 
encroached over the street boundary that was demolished.  It is thus evident 
that the encroachment of the street building lines (Title Deed and Zoning 
Scheme) were not intended by the previous landowners, but directly as a 
result of the road widening. 

 
It is also important to note that portions of all the erven in the block in which 
the subject property is situated formed part of the expropriation process (road 
widening – see Annexure M).  As can be observed, the dwellings on 
Erven 2634, 2633, as well as Erf 2628 are all set forward the same as the 
dwelling on the subject property directly as a result of the road widening – see 
Annexure Q.  The encroachment of the street boundary of the subject 
property is therefore not out of character with the immediate surrounding 
area.  The removal of the said condition and the encroachment of the street 
building line are therefore supported. 

 
The existing boundary walls in front of the property are indicated on draft 
building plans dated January 1995 (attached as Annexure N) that was 
submitted with the application.  It is thus apparent that these walls have been 
in existence at its current position over the property boundary for decades 
already.  Ample space still exists for pedestrians, thus no problems are 
foreseen with regard to pedestrian movement.  However, these boundary 
walls are situated on Erf 5058 (expropriated portion) which is registered in the 
name of the Overstrand Municipality.  The boundary walls cannot be set back 
to the street boundary of the subject property since it will leave the property in 
an unpractical and cramped state.  In this regard the new landowners will 
therefore have to enter into a non-compensation agreement with the 
Municipality with regard to these boundary walls. 
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An approved site plan dated 23 May 1955 for a septic tank for the property 
was found (attached as Annexure O).  The latter plan indicates that a dwelling 
unit and a garage existed on the property at that stage already, presumably 
the existing garage, but not at the exact same position.  Unfortunately no 
plans with elevations could be traced indicating dimensions and what the 
structures appeared like at the time.  It is obvious that the 1995 owner of the 
property added the structure (now the second dwelling unit) to the garage and 
also the alterations and additions to the dwelling unit (first floor, etc.) at the 
time since he applied to exceed the applicable 50% coverage with 13% 
during 1995.  Approval was granted by the former Hermanus Municipality on 
29 June 1995 to exceed the coverage subject thereto that the landowner had 
to act on the approval within two (2) years.  He had building plans drawn up, 
but it seems that he never submitted it within the two (2) year validity period.  
It further seems that it may have been submitted to the Building Department 
after the two (2) year period lapsed, but it was not approved by the 
department probably due to non-compliance with the condition of approval.  
Together with the illegal additions and the portion of the property that was 
expropriated, the property decreased with 72m² in size that lead to the 
increase of the coverage.  The current development of the property was done 
generally in accordance with the draft plans, but it was done illegally since no 
building plan approval was obtained.  Besides some internal changes, the 
only addition to the property since the 1995 draft building plans that can be 
observed seems to be the timber deck between the outbuilding and the main 
dwelling unit.  The latest calculations for the coverage on the property are 
61% and not 63% as applied for during 1995. 

 
The various building line encroachments as applied for are also historic in 
nature as well as the height of the garage that is attached to the second 
dwelling.  It is however the opinion that these encroachments do not have a 
mentionable effect or other impacts on the rest of the abutting landowners 
since they did not object to the application.  These encroachments can 
therefore be supported. 

 
The new landowners only recently during 2017 bought the property and it is 
thus obvious that they did not have any doing in the irregularities on the 
property.  Due to the historic nature of the situation as described above and 
the structural implications of costly demolition works should the applicant be 
forced to maintain the 50% permissible coverage, the existing circumstances 
that occur on the property can be regarded as being extraordinary in nature 
and can thus be supported. 

 
The landowner deviated from the western lateral and rear building lines as 
indicated on the said draft building plans.  Although liveable structures over 
building lines are under normal circumstances not entertained, it is again 
reiterated that the situation has been in existence for decades already.  
Windows however occur in the wall of the second dwelling that faces the rear 
boundary as well as on both sides of the main dwelling unit.  In terms of the 
Zoning Scheme openings in structures closer than 1m from boundaries are 
not allowed mainly for fire safety reasons.  As this is regarded as more of a 
fire safety issue than a town planning issue per se, a condition is laid down 
that the requirements of the Fire Department and Building Department in this 
regard be adhered to.  
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In view of the above the opinion is held that the existing development on the 
property can be approved as applied for.  The structures on the property are 
well maintained and will not detract from the character of the surrounding built 
environment and most probably do not have a mentionable impact on the 
privacy of surrounding property owners.  The motivation of the applicant is 
further supported.  The situation is further regarded as extraordinary in nature 
and will not necessarily lead to the creation of a precedent. 

 
11. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(f) of the Overstrand 

Municipality By-Law on Municipal Land Use Planning, 2015 (By-Law) for the 
removal of condition D.(c) as contained in Title Deed T33061/2017 of 
Remainder Erf 2635, Hermanus in order to accommodate the existing 
double storey dwelling unit and carport that encroach the 3,15m street 
building line (title deed building line) with 2,62m, be approved in terms of 
the provisions of Section 61 of the By-Law; 

  
2. that the application in terms of Section 16(2)(b) of the above By-Law for the 

following departures: 
 
(a) the relaxation of the north western lateral building line from 2m to 

0,89m, the rear building line from 2m to 0,95m, as well as the north 
eastern lateral building line from 2m to 1,172m in order to 
accommodate the existing single garage and second dwelling unit; 

 
(b) the relaxation of the north western lateral building line from 2m to 

0,98m and 1,04m, the north eastern lateral building line from 2m to 
0,849m and 0,88m, as well as the 4m street building line to 0,53m, in 
order to accommodate the existing carport, wooden deck and two 
storey main dwelling unit with balcony; 

 
(c) the relaxation of the permissible coverage from 50% to 61% in order to 

accommodate the existing structures on the property, and 
 
(d) the relaxation of the permissible 3,5m height restriction applicable to 

outbuildings to 3,965m in order to accommodate the existing single 
garage 

 
be approved in terms of the provisions of Section 61 of the By-Law; 

  
3. that the approvals in 1. and 2. above be subject to the following conditions: 
  
 (a) that this approval is for the development as indicated on Plan No 

erf2653_FOURIE_A1/01-2017-AB dated March 2017 that was 
submitted with the application; 

   
 (b) that building plans be submitted to the Building Department for 

approval, and that all conditions of the Building – and the Fire 
Department be complied with at that stage (such plans must be 
submitted within thirty (30) days of the final decision of the application); 

   
 (c) that the requirements of the Building and Fire Departments be adhered 

to; 
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 (d) that the sides of the carport may not be enclosed whatsoever; 
   
 (e) that no further structures or additions, except internal changes, be 

allowed in future that will increase the coverage on the property; 
   
 (f) that the landowners immediately engage to enter into a Non-

compensation Agreement with the Municipality with regard to the street 
boundary walls that encroach onto municipal property on final approval 
of the application; 

   
 (g) that balustrading be provided at the first floor balcony that prevents 

access beyond the 2m lateral building line.  
   
 (h) that all the conditions of the Engineering Services, Fire Services and 

Telkom respectively (attached as Annexure J, K and L), be complied 
with;  

   
 (i) that this approval does not absolve the applicant from compliance with 

any other relevant legislation, and 
   
 (j) that all other applicable development parameters as prescribed in the 

relevant Zoning Scheme be complied with. 
   
4. that the objector and the applicant be notified of their respective appeal 

rights in terms of Section 78 of the Overstrand Municipality By-Law on Land 
Use Planning, 2015 with regard to the above conditional approvals. 

 
12. REASONS FOR RECOMMENDATION 

 
 The application has followed due procedure. 
 None of the internal departments have any objection. 
 The development is not out of keeping with the character of the area 
 The development will not unacceptably detract from the amenity of adjoining 

properties in terms of loss of north westerly light or privacy.  
 Is not regarded as being undesirable from a town planning point of view. 
 The extent of the property combined with the impact of the road widening. 
 Scale and siting of surrounding development. 
 The existence of the existing structures for a number of years. 
 The previous land use granted and recommended. 

 
13. Annexures 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Motivation and approval letter dated 29 June 1995 
Annexure E: Diagram 7360/1964 
Annexure F: Title Deed 
Annexure G: Objection 
Annexure H: Comment on objection 
Annexure I: Department of Transport and Public Works 
Annexure J: Services Report 
Annexure K: Fire Services 
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Annexure L: Telkom 
Annexure M: Expropriated portions 
Annexure N: Draft building plan dated 1995 
Annexure O: Approved building plan dated 1955 
Annexure P: Aerial Photograph indicating position of properties in relation to 

street boundary 
 
 

SIGNATURES 
 

REGISTERED PLANNER: 

Name :   S VAN DER MERWE 

SACPLAN registration number:  A/1850/2014 

Signature :  ___________________ 

Date:   ___________________ 
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4.2 
PORTION 13 OF FARM SANDIES GLEN NO. 129, BREDASDORP DIVISION : PROPOSED 
CONSENT USES AND DEPARTURES : MESSRS PLAN ACTIVE ON BEHALF OF 
TORMAY CC 
 
13/129 GDK (3835) 
P Roux (028) 313 8900 Hermanus Administration 
31 May 2018 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 12 March 2017 from Messrs Plan Active on 
behalf of the owner of Portion 13 of Farm 129, Sandies Glen (Laughing Waters), for 
the following;  

 

 a consent use in terms of Section 16(2)(o) of the Overstrand Municipality By-Law 
on Municipal Land Use Planning, 2015 to accommodate tourist facilities (function 
and workshop venue), tourist accommodation (four (4) or five (5) guest cottages) 
and intensive horticulture (three (3) hydroponic tunnels) on the property 
concerned; 

 

 a departure in terms of Section 16(2)(b) of the above By-Law to relax the following: 
o western lateral building line from 30m to ±12m and ±15m respectively, to 

accommodate the existing cottages no. 2 & 3; 
o road building line from 30m to ±9m to accommodate the existing cottage no. 3; 
o road building line from 30m to ±22m to accommodate the function/workshop 

venue; 
o road building line from 30m to ±24m and ±27m respectively, to accommodate 

the existing tunnel north of the gravel road; and 
o road building line from 30m to ±5m and ±10m respectively, and the western 

lateral building line from 30m to ±16m and ±19m respectively, to accommodate 
the existing tunnel south of the gravel road. 

 
The Locality Plan of the property concerned is attached as Annexure A, the 
Motivation Report from the applicant in support of the application is attached as 
Annexure B and the Site Development Plan is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal  

 
3. BACKGROUND / SITE HISTORY 

 
Portion 13 of Farm 129 is zoned for agricultural use and being used for agricultural 
purposes (flower farm with hydroponic tunnels) and tourist accommodation (guest 
cottages) and tourist facility (function).  The property owner seeks to diversify the 
land use and therefore seeks to obtain approval for additional uses which includes 
four (4) or five (5) guest cottages and intensive horticulture three (3) hydroponic 
tunnels. 

 
A complaint was received regarding the usage of guest cottages and functions held 
on the subject farm and a compliance notice was sent to the property owner who 
submitted the subject application to legalise the use.  When the application was 
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submitted it was noted that there are hydroponic tunnels indicated on the Site 
Development Plan.  The use of the hydroponic tunnels is a consent use (intensive 
horticulture) in terms of the Zoning Scheme and the property owner does not have 
the required permission for the tunnels, therefore application is made for intensive 
horticulture. 

 
Several of the structures are situated within the prescribed building lines (as 
indicated in the Executive Summary of this report) and therefore application is made 
to depart form the Zoning Scheme building lines. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The detailed motivation for the proposed application is attached to the item and must 
be read together with this summary below: 

 
 The property is 123,4478 ha in extent and held by Title Deed No T68424/2012. 
 The subject property is 23km east from Stanford. 
 Existing development on the property; 

o Main dwelling; 
o Three (3) labour’s cottages (two (2) have been converted for use as 

tourist accommodation); 
o Three (3) tunnels (vegetables are grown); 
o Two (2) sheds; 
o Goat shed; 
o Carport; 
o Double garage (converted to function and workshop venue or used as 

guest cottage when required); 
o Cheese farm/produce processing room; 
o Coop; 
o Protea cultivation nursery (for own use); 
o Paddocks 
o Cultivatable area 10 - 15 ha; 
o Protea flower and foliage area 5,5 ha 

 Only 10 – 15 ha is cultivatable due to most of the farm consisting of high clay 
soils.  The property owner therefore diversifies the uses on the farm in order to 
create sustainable income and to alleviate the loan which was used to restore 
and run the property.   

 The proposed uses are in line with the uses on the neighbouring farms which 
also have agricultural and tourism uses.  

 The farm consists of natural beauty and various recreational activities and 
interactions for guests. 

 The diversification of the uses on the farm will allow for the diversification of the 
sources of income on the farm that cannot be economically viable by means of 
agricultural activities only. 

 Function and workshop venue may also be used for a cottage when needed.  
The structure will only be used for one (1) of the proposed uses at a time.  
Functions to be held in the venue are: parties, small scale intimate events, small 
scale conferences and workshops for farm related uses. 

 The four (4) to five (5) cottages will accommodate a maximum of fourteen (14) 
guests and the function and workshop venue will be able to accommodate thirty 
(30) people attending a workshop/function. 

 The hydroponic tunnels were constructed prior to the adoption of the current 
Zoning Scheme, however no building plans were submitted.  In order to legalise 
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the structures an application must be submitted in order to comply with the 
current legislation and in order to submit building plans. 

 The proposed facilities in the existing structures are clustered together and only 
the two (2) new accommodation units will be clustered next to the existing road 
and access ways on the subject property.  

 The impact on the departure of the road building lines will be minimal as the 
structures which encroach, already exist.   

 The side building lines which is encroached upon will also be minimal as there 
are trees which allow the next door property owner’s privacy to be maintained 
and all guest accommodations (stoep areas) face away from the boundary.   

 The applicant also states that a manager’s dwelling will be constructed on the 
farm which is in line with the provisions of the Zoning Scheme. 

 Tourist related activities includes 
o Hiking and mountain-biking 
o Swimming in spring-fed farm dams 
o Farm-fresh breakfasts, brunches, braai’s and picnics; 
o Horse in-sight coaching and workshops; 
o Horse riding 
o Cheese and wine tasting 
o Cheese-making weekends, and 
o Day outing to your choice of the area’s exceptional attractions. 

 The applicant further motivates that the proposal is in line with Overstrand 
Municipality’s forward planning documentation and the planning principles as 
depicted in the planning legislation  

 All parking will be provided on site; 
 The use is desirable as there is a need for additional tourist related facilities in 

Stanford – the proposed uses area aligned with the Spatial Development 
Framework (SDF) and Integrated Development Framework (IDF) of the 
Overstrand; 

 The proposal will not negatively impact on sensitive natural areas or high 
potential agricultural areas; 

 The application is compliant with the principals as stated in SPLUMA and LUPA. 
 No restrictive conditions are contained in Title Deed No. T68424/2012. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Notices Yes 07/07/2017 11/08/2017 

Ward councillor Yes 07/07/2017 11/08/2017 

Total letters of objection One (1) 

Was public participation undertaken in accordance with Section 45 - 49 of 
the Proposed Draft By-Law on Municipal Land Use Planning?  

Yes 

Was the application processed correctly?  Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  
Date 
received 

Summary of comments 
Recomm
endation  

National 
Department of 
Agriculture, 
Forestry and 
Fisheries 

29/05/2018 No objection Positive 

Breede-Gouritz 
Catchment 
Management 
Agency 

11/05/2018 Annexure G Positive 

Fire Department 17/08/2017 Annexure H  Positive 

Engineering 
Services 

08/08/2017 Annexure F Positive 

Building 
Department 

07/07/2017 
Building plan be submitted to 
council for approval. 

Positive 

Heritage Western 
Cape 

30/10/2017 Annexure I Positive 

Cape Nature 
04/10/2017 
07/11/2017  

Annexure K Positive 

DEADP 
(Environmental 
Section) 

6/06/2018 Annexure N Positive 

Eskom 23/08/17 Annexure K  Positive 

Department of 
Transport 

11/07/17 No objection Positive 

Western Cape 
Department of 
Agriculture  

09/06/17 No objection Positive 

Telkom 19/09/17 Annexure L Positive 

District Department 
of Health 

17/08/17 Annexure M Positive 

Overstrand 
Municipality 
Environmental 
services 

10/08/17 No objection Positive 
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7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 
 

One (1) objection was received against the application from the property owner on 
Portion 4 of Farm Sandies Glen No 129.  The full objection is attached to this item 
and should be read together with the points of objection as summarised below; 

 
1. Concerns relating to inconsistency in the application 

a. The applicant states that the application is for the relaxation of the eastern 

boundary, however the application is for the western building line. 

b. The road is indicated as the Papiesvlei-Elim road, however it is the Road DE 

1222 (the DR1222) (Sandies Glen Road).  The Papiesvlei-Elim road is far off 

to the west of Sandies Glen. 

c. Mention made of the Department of Horticulture, it is not clear to what 

department is referred to.  Only the department of Agriculture, Water affairs 

and Overstrand Municipality can give approval for the tunnels. 

 

2. The following points are issues regarding the composition of the motivation. 

a. Plan Active is appointed by GI Rosslee, however no person by that name 

have been in contact with the objector. 

b. The applicant states that the farm is economically not viable due to 

agricultural potential; however since 1973 various owners had the farm and 

used it solely for agricultural use. 

c. The previous owner assured that the tunnels were approved and that the 

necessary permissions were gained.  This seems not to be the case and the 

objector wishes to lodge his complaint now. 

d. The applicant states that the subject property is located in an area which has 

tourist accommodation and tourist facilities, and therefore the proposal is in 

line with the character of the area.  The objector states that only one (1) 

approval was found where a farm had permission to conduct tourist industry.  

e. Mention made to available water, swimming in the private spring fed dams 

and cottages will be serviced with spring water.  The objector states that in 

terms of a Title Deed servitude he also has rights to the three (3) fountains 

on Portion 13 of Farm Sandies Glen No. 129 and that the proposed activities 

may impede on his rights. 

f. The applicant states that the venue will be used for parties and functions up 

to 24:00.  How will this contribute to the peacefulness and peace and 

tranquillity of the agricultural area. 

g. The objector is not limited to only use the main dwelling on his property and 

may freely walk and use his property. 

h. In P9 and 10 the applicant states what might cause issues to the objector, 

which the objector does not find pleasing.  Further changes were made to 

the cottage and a back door was created for the loading and unloading of 

luggage. 

i. The trees referred to (which create privacy) is on the objector’s property and 

he may remove them at any stage. 

j. In P 11 the applicant again states what the adjacent property owners will and 

will not consider to be regarded as a nuisance. 
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k. The approval from BOCMA is for the use of the river.  Water out of the 

fountain is Schedule 1 which may be used for household and animal use.   

l. The servitude right is already transgressed by the adjacent property owners. 

m. It seems that the subject property owners are not aware of the baboons 

which sits on the wall of the fountain, nor are they aware of the baboons 

habits of dropping faeces into the water, further a shade cloth will not help in 

deterring the baboons. 

n. The objector disputes the statement that the facilities are placed cautiously 

and will not impact visually. 

 

3. The next section deals with points of objection.  Five points are provided: 

 

a. Threat to the objector’s basic right to household water. 

 

The objector in terms of a servitude right has right to three sevenths 

(42,85%) of the yield delivered by the spring which will now also be used for 

guest accommodation and facilities. 

 

In 2016 the water to the objector’s house was disrupted.  The objector 

investigated and it was found that the water flow was deterred by an 

asbestos plate.  Mrs (Dr) Neke who resides on the farm and representative 

of the farm owner stated their apology and stated that they did it to fill the 

tanks for the hydroponic tanks and for the guest cottages. 

 

The objector calculates (with the information of the application) that there will 

be a total of forty eight (48) individuals on the farm and sixty four (64) farm 

animals which will need to receive water from the spring.  Further using 

information based on the following documentation; “Council for Scientific and 

Industrial Research 2003” and “Guidelines for Human settlement Planning 

and Design – Revised 2003 (Chapters 9 and 10)” the objector concurred that 

the 1200 litre of water will be required out of the property owner’s 57,15% 

water right.  The main concern was that no independent scientific study was 

done to measure the outflow (yield) of the spring during the dry seasons.  

The objector therefore requests that the independent scientific study be done 

in terms of the CSIR report. 

 

b. Threat to the survival of the objector’s agricultural activity 

 

It is not known to the objector how the structures in the 30m building line was 

approved (if ever) at the respective location. 

 

The following is of concern; 
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 Vehicles park in close proximity to the boundary fence 

 Farm workers never parked their vehicles at this location. 

 Should farming implements be used in close proximity to the farm 

boundary, then it may cause damage to the vehicles.  

 Thus prohibiting the objector’s ability to do normal agricultural 

activities. 

 

 Milk stall.  

 The objector’s milk stall is 21m from the erf boundary (legally 

approved) and the paddock for the cows is 12m from the boundary. 

 The buildings on Portion 13 of Farm Sandies Glen No. 129 are 

constructed after the aforementioned structures on the objector’s 

property – no objection was provided due to it being used for farm 

workers. 

 The noise from the milking machines, cow droppings and flies will 

be unhygienic and nuisance to guests. 

 Possible objections from guests will prohibit the objector’s ability to 

do normal agricultural activities 

 Production of vegetables and crops to the west of the proposed 

facilities (14m) will require the ground to be prepared and worked 

which will create dust.  Further, insecticides and various chemicals 

used will not be useable due to the close proximity of the proposed 

buildings and facilities.  The location of the proposed facilities 

prohibits the objector’s ability to do normal agricultural activities. 

 The sewerage tank built 14m from the property boundary.  This is 

therefore in close proximity to the objector’s boundary and may have a 

negative effect (ground pollution) should the sewerage tank overflow. 

 On various occasions it has occurred that the guests feed the horses on 

the objector’s farm which is unacceptable to the objector as he has no 

control on what is being fed to his animals by guests on the adjacent 

farm. 

 An open fire was on the adjoining property with no prior approval from 

the authorities.  This activity is life threatening and can cause major 

problems.  

c. The objector states that the value of his property may be negatively affected 

by the proposed use and proximity of the activities to his property and 

question how he will be able to advertise and promote his property in the 

future. 

d. The objector mentions an incident in which him and his wife saw a guest on 

the adjacent farm unclothing him in the open.  The objector states this 

occasion impacted on his right to privacy and religious and moral values.  
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Further, small children live on the farm should not be exposed to such 

incidents. 

e. The previous owner of Portion 13 of Farm Sandies Glen No.129 assured the 

objector that the hydroponic tunnels are legal and that the water from the 

river is used for irrigation.  The objector states that the use of spring water for 

irrigation purposes is unlawful as he also has right to the water.  What 

measures will be put in place to ensure that the river is not polluted by 

pesticides and no spring water is used for irrigation purposes? 

 
Applicant’s response to the objection above: 

 
Visual impact 

 
The applicant contests that the visual impact will be same (or may be worst if the 
cottages is used for farm workers, regardless of the proposed land use application 
proposed since the proposed land use will be accommodated in the existing 
structures.  The allegations that the existing structures as a result of the application, 
now become visible to him where they were not visible before is a misrepresentation 
of the facts.  The existing structures have always been in his view and have recently 
been renovated with water, sewerage, electricity and safe braai areas added to the 
cottages.  The two (2) new cottages are not visible from the objector’s property. 

 
Town Planner’s Response: 

 
Although the visual impact have been existing on the property for some time the 
main concern for the objector is not the existing structures, but the change of use. 

 
Name of road 

 
The subject farm will gain access from the DR 1222 as confirmed by the District 
Roads Engineer (DRE).  DRE issued their consent for the land use application.  The 
correct road was considered by DRE and therefore the alleged inaccurate road 
names have no bearing on the merit and consideration of the application. 

 
Town Planner’s Response: 

 
The applicant’s comment is noted. 

 
Department of Horticulture 

 
The aforementioned department was named as this was the information provided to 
the client, that being stated that the relevant departments will have time to comment 
on the application. 

 
Town Planner’s Response: 

 
The application has been sent to the relevant departments for comment, all 
comments and the relevant conditions will be incorporated into the evaluation of the 
subject application. 
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Ownership of the Farm 
 

The subject farm is registered in the name of Tormay CC.  The power of attorney 
and company details submitted with the application is correct.  The objector has no 
concern/business with regards to the ownership of the farm.  Last mentioned also 
has no bearing on the application and this comment should be dismissed. 

 
Town Planner’s Response: 

 
The registered property owner is noted and has provided consent towards the 
application.  However, the comment stating the objector has no concern/business 
with regards to the ownership of the farm, is not agreed with.  The owner of a 
property in accordance with planning law is the responsible and accountable party 
for all land uses which takes place on the owner’s property.  Should adjacent 
property owners have grievances regarding issues then they should be able to 
address the responsible party, further should an authority seek to prosecute due to 
illegal activities then the property owner will be held accountable. 

 
Owners are not capacitated to cultivate 

 
The past agricultural activities on the farm bear no relation to the proposed consent 
use application.  The current owner has been upgrading the farm since 2012.  The 
owners have since also farmed protea orchards which the objector clearly have no 
understanding of.  Further, the PSDF and municipal legislation promote and 
recognize the need to diversify income while ensuring the sustainability of the farm.  
As stated in the motivation the application meets the criteria and requirements for 
tourist facilities and tourist accommodation on farms.  

 
Town Planner’s Response: 

 
This point is noted and will be considered in the evaluation of the application. 

 
Noise Levels 

 
Noise levels will be kept to a minimum in order to remain in the context of the 
location.  The objector’s comment with regards to the impact on the tranquillity is 
merely assumptions. 

 
Town Planner’s Response: 

 
Noise mitigation measure will have to be incorporated should the application be 
approved. 

 
Outbuilding on the objector’s eastern boundary and proximity 

 
The reference to the outbuilding on the objector’s eastern boundary and the 
proximity of the dwelling from the common boundary shared with Portion 13 of farm 
Sandies Glen No. 129 was merely to indicate that the impact of the western building 
line deviation will be minimal on the habitable structures on Portion 4 of farm 
Sandies Glen No. 129 (Mr Jacobs’ farm).  It was never intended to be prescriptive or 
place any constraint on what the objector can and cannot do on his farm. 
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Town Planner’s Response: 
 

The SDP and the proposal as submitted with the application and in the notice 
indicate the proposed cottages on the western side.  The mention of the cottages on 
the eastern side was made in error.  Further, even though of the error the only 
property owner who might be affected is Mr Jacobs on Portion 4 of farm Sandies 
Glen No. 129. 

 
Renovation and use of the guest cottages 

 
Mr Jacobs’ comment with regards to the renovation and use of the guest cottages 
within the western lateral building line, refers.  The access door being referred to, 
replaced a previous window in the same position.  Mr Jacobs complains about the 
on and off loading of luggage, etc. on the farm boundary and within his view.  The 
aforementioned needs to be compared with the nuisance caused by excessive 
drinking and partying that used to go on every weekend when the structures were 
still used for labourers’ cottages.  The latter also meant uncontrolled access by 
visitors at the labourers’ cottages.  Some of these visitors also parked in the road 
and in the entrance to these cottages – in full view of Mr Jacobs.  It is therefore 
submitted that the change of use of the labourers’ cottages to guest cottages will 
have a lower impact on the neighbouring property. 

 
Town Planner’s Response: 

 
It is understood that the loading and off-loading of luggage can create noise 
however the alternative must also be considered were the cottages remain for the 
use of labourers’ accommodation who will have right to permanent lodging whereas 
guests prefer quiet surrounding and will alternate from time to time.  Further, the 
manager will remain on the property.  

 
Existing trees 

 
The reference to the existing trees that shelter the guest cottages from the view of 
Mr Jacobs refers.  Yes, Mr Jacobs can remove the trees at any given time (but 
given the nature of his objections the latter is doubtful).  New trees have been 
planted on the common boundary in front of cottage no. 3 to screen off the cottage 
to the neighbour and improve privacy.  The client also confirmed that they plan to 
install a reeds barrier in this area to make the area even more secluded. 

 
Town Planner’s Response: 

 
The comment provided by the applicant is noted and mitigation measures should 
help with privacy issues.  A latte fence has been erected which screens both farms. 

 
Water contamination 

 
Mr Jacobs mentions possible water contamination caused by the overflow of 
sewage tanks.  It is in the best interest of the owners to manage the sewage 
treatment on the farm in line with the relevant legislation.   
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Town Planner’s Response: 
 

It is understood that the owner of Portion 13 of farm Sandies Glen No. 129 will also 
not want to cause any pollution on the farm as it will negatively affect their own 
agricultural process.  This will further have been looked at from an environmental 
point of view. 

 
Impact on Agricultural Rights 

 
Mr Jacobs stipulates that he exercises his agricultural rights and that the hospitality 
industry will have a negative impact thereon.  Take note that his property is 
earmarked as Nature Reserve on the maps of the area.  Aerial photographs of the 
valley also indicate that besides planting a small pasture, Mr Jacobs has not 
cultivated the land for the past twenty (20) years.  In addition it is unclear how tourist 
facilities and tourist accommodation on this small scale will have a negative impact 
on an adjacent farm’s agricultural activities.  The existing labourers’ cottages were in 
place before our client bought the subject property and we cannot comment as to 
why these structures were placed on the western farm boundary of the Laughing 
Waters Farm.  The spatial planning policies do however favour the use of existing 
structures in already disturbed footprints for tourist accommodation/tourist facilities.  
It therefore proofs to be efficient to apply for the relaxation of the relevant building 
lines to accommodate the new land uses within the existing structures. 

 
Town Planner’s Response: 

 
The impact of the proposed use on Mr Jacobs’ agricultural activity will be minimal.  
Further, Mr Jacobs has the right to utilise his property in line with the primary rights 
as determined in the Zoning Scheme as no one can prohibit him from doing so. 

 
Parking 

 
Parking can be provided in the relevant building lines and no application/deviation is 
required.  It is submitted that his concerns with regards to his agricultural activities 
and how it might impact on the guests visiting the cottages can be resolved through 
mutual neighbourly co-operation.  In addition, guests visiting the farm accept that 
they are visiting a working farm in an agricultural environment.  Any complaints in 
this regard will be Laughing Waters’ responsibility and will have no bearing on the 
neighbour.  Our client acknowledges the neighbour’s right to farm and maintain his 
crops and has no intent to prevent him from doing so.  Comments with regards to 
parking in the road, amount of people anticipated etc. refers.  Sufficient parking can 
be provided for onsite and the client has to adhere to the approved SDP and 
conditions of approval when renting out the cottages and catering for functions on 
the premises.  The proposal is in line with the parking requirements for the 
Overstrand Municipality. 

 
Reed barriers have been implemented to deter guests from interacting with Mr 
Jacob’s farm animals. 

 
Town Planner’s Response: 

 
The provision of parking bays within building lines are a common practice as the 
space is readily optimally utilised otherwise.  Only guests staying in the proposed 
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two (2) guest cottages on the western side will park in the 30m western lateral 
building line.  Alternative parking has been identified for guests of the tourist facility. 

 
The provision of reed barriers will promote privacy for Mr Jacobs. 

 
Fire Risk 

 
The objection with regards to the fire risks associated with the fire pit and proposed 
land uses refers.  The fire pit in question is sunk and surrounded by a low wall made 
from rocks and concrete.  This is built below the cottages and surrounded by a well-
kept lawn, an embankment and windbreak.  As mentioned the conversion of the 
labourers’ cottages to guest cottages will lower the risk of fires caused by careless 
behaviour since the guest cottages will be serviced and no longer occupied by 
labourers on the farm.  In addition the objector does not manage alien vegetation on 
his property, which causes a greater fire risk to the Laughing Waters farm and 
surrounding areas.  The farm owners are active members of the Agulhas 
Biodiversity Initiative (removes aliens on their farm once a year), Working for Water, 
the Greater Overberg Fire Protection Association, the local landowners association 
and Stanford Tourism which proofs their commitment to ensuring the reduced fire 
risks and ecological integrity of the farm and its surrounds. 

 
Town Planner’s Response: 

 
The applicant’s comment is noted and agreed with. 

 
Tunnels 

 
The comments with regards to the tunnels refer.  Initially the owners were under the 
impression that the tunnels were approved structures since they bought the subject 
property with the tunnels.  We discussed the matter with the Town Planning and 
Building Departments respectively in May 2017.  The current Land Use Planning By-
Law was promulgated in 2015.  Before that the Land Use Planning Ordinance 
(LUPO) applied to land use applications in the Overstrand Municipality's rural areas.  
Under LUPO horticulture was a primary use on Agriculture Zone I properties (i.e. no 
land use approvals required).  However, building plan approval for the tunnels still 
applied even under the old legislation.  Consequently, if building plans were 
approved for the tunnels the structures would have been considered legal and no 
further action would have been required.  However, no building plans seem to exist 
for the existing tunnels and consequently the current owners had to adhere to the 
requirements of the Overstrand Municipality's By-Law on Municipal Land Use 
Planning, 2015 and submit a formal application for consent use to accommodate the 
existing tunnels.  The current owners now merely want to ensure that any omissions 
made by the previous owners, for which the current owner is not in any way 
responsible, are addressed and legalized.  Once again the visual impact remains 
unchanged for the neighbour since these tunnels have been on the farm for a few 
years now and forms part of the diverse vegetable cultivation (and livelihood) of the 
farm. 

 
Town Planner’s Response: 

 
The tunnels are considered as a secondary right in terms of the Zoning Scheme for 
intensive horticulture and therefore a consent use application is submitted.  The 
tunnels will allow the property owner to farm and cultivate produce on a smaller 
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section of the farm and therefore less natural vegetation will have to be removed.  
Irrigation for the tunnels will have to be in line with the water use license. 

 
Character of the Area 

 
The statement with regards to the character of the area (situated in a tourism and 
agricultural area) refers.  The greater Stanford and rural areas are regarded and 
recognized as a growing agri-tourism area.  We would also like to emphasize that 
tourist facilities and accommodation are promoted in the rural areas.  The 
Overstrand SDF (2006) stipulates that non-agricultural land uses should be 
restricted to those that support the sustainable production potential of the farming 
unit.   

 
Town Planner’s Response: 

 
Comment from applicant is noted and agreed with. 

 
Water Rights 

 
The objector states that the proposed land uses will negatively impact on his water 
rights.  As mentioned in our motivation report the new cottages will be serviced with 
the water from the spring.  However, the client also confirmed that they intend to 
supply the two (2) new cabins with water from rain harvesting.  The existing 
structures and tunnels have always had access to the spring water and this will 
remain unchanged (three (3) tunnels, for domestic use and for supplying potable 
water to the function/workshop venue and to the existing labourers’ 
cottages/proposed guest cottages).  There will be no impact on the current servitude 
right registered in favour of Mr Jacobs.  The owners have allowed Mr Jacobs free 
access to the spring water and have never limited his access to three seventh (3/7th) 
as per the servitude rights.  The client confirmed that their agricultural and proposed 
tourism land uses will be managed from the four seventh (4/7th) legitimate allocation 
of the spring water.  The calculations presented by Mr Jacobs about how and to 
what purpose Laughing Waters uses its four seventh (4/7th) share of the water is 
irrelevant and should therefore be dismissed.   

 
The client confirmed that plans are underway to install an appropriate flow meter 
and taps to ensure correct water flow to both the subject properties.   

 
The objector’s comments and CSIR figures with regards to the irrigation of the 
tunnels refers.  The aforementioned comments and figures do not allow for proper 
storage management nor do they take into account that proper drip irrigation has 
been installed in the tunnels.  In addition modern methods are being used to reduce 
the tunnel water consumption.  Also worth noting is that the three (3) tunnels are 
seldom in use at the same time due to the labour intensive work required.   

 
The comment from Mr Jacobs with regards to the approved water rights of the farm 
refers.  The confirmation of lawful water use certificate issued by Breede-Gouritz 
Catchment Management Agency dated 17 April 2015 was attached to our 
application.  The subject property’s legal water use allows the use of the spring 
water for vegetable cultivation in the tunnels and the small adjacent field.  As 
mentioned in our client’s affidavit the tunnels have been on the property for ±16 
years and the method of irrigation installed by the previous owner indicates that the 
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tunnels were never set up to use the water from the river. This statement from Mr 
Jacobs should therefore be dismissed. 

 
The client is involving experts to ensure that the water is not contaminated (as 
mentioned in the motivation report). 

 
Town Planner’s Response: 

 
As stated earlier, the irrigation for the tunnels will have to be in line with the water 
use license.  Further, positive comment has been received from BGCMA regarding 
the water use.  The only requirement will be to amend the water use licence for 
commercial purposes.  The proposed meter flow will allow the respective property 
owners to manage their respective water uses.   

 
The comment regarding CSIR is noted. 

 
Resale and Value of the Property 

 
According to the objector the proposed application will have a negative impact on 
the resale value of his property.  The labourers’ cottages (always occupied by 
people) have always been close to the western lateral boundary and close to his 
milking stable, which is in itself, also too close to the boundary.  The rest of the 
comments with regards to possible factors that will impact the resale value of his 
farm are unjustifiable and ludicrous.  It is rather submitted that the resale value of 
his farm will probably be enhanced by its adjacency to a farm that is cared for. 

 
Town Planner’s Response: 

 
If Portion 13 of farm Sandies Glen No. 129 is better managed and taken care of it 
will increase the adjacent farm values as any prospective buyer will know the 
character of the area and know what is possible on the farm.  The comment made 
by Mr. Jacobs is not agreed with. 

 
Privacy and Christian morals and values 

 
Mr Jacobs states that the proposal will have a negative impact on his family’s 
privacy and Christian (and moral) values.  The single incident referred to in his letter 
of objection is neither regarded as a predictor of future events nor does it set a 
precedent for future guests to follow. 

 
Town Planner’s Response: 

 
It is unfortunate that such an event has transpired however, the property owner is 
now more knowable regarding the management of the proposed uses and can 
manage client’s expectations and set ground rules to prohibit future incidents from 
occurring. 

 
Comment from Stanford Heritage Committee 

 
Comment was received from Stanford Heritage Committee stating that they have no 
objection however the age of the existing dwellings were questioned.  A letter was 
received from Heritage Western Cape stating that the proposed application has no 
impact in terms of the Heritage Act. 
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8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 
 

See comment above. 
 

9. MUNICIPAL ASSESSMENT OF COMMENTS 
 

Initial comment from Cape Nature was negative towards the proposed parking 
which is to cater for the tourist facility.  The applicant noted the comment and 
amended the parking layout in order to supply the parking layout closer to the tourist 
facility as per drawing number: farm 129-13sdp-1-rec 2.drw.  Cape Nature in turn 
stated that they have no further objection. 

 
Any relevant comments and conditions provided by the internal and external 
departments will be stipulated as conditions of approval. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The applicant addressed the planning principals in the motivation.  From a 
Town Planning Department’s perspective the proposed application is 
considered consistent in the following manner: 

 
Spatial Justice 
The proposed development will not further promote the spatial development 
imbalances.  Further the productive farm will lead to job creation. 

 
Spatial sustainability 
The proposed uses and structures will be on transformed areas.  The additional 
uses will also enable the farm owner to make the farm economically 
sustainable. 

 
Efficiency 
The proposed application only affects the current property and its immediate 
neighbouring properties, and therefore has limited impact.  As stated previously 
transformed areas will be used for development which will enable the property 
owner to optimally develop the farm and utilise its existing resources. 

 
Spatial resilience 
The application will ensure that the existing resource, land is utilised in line with 
the Overstrand Municipality’s forward planning documents. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 
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10.2 (In)consistency with the principles referred to in Chapter Vl of the Land 
Use Planning Act, 2014 (Act 3 of 2014) 

 
Same as above 

 
10.3 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 

 
The primary uses are in line with the land use parameters in terms of the 
Zoning Scheme.  The proposed consent uses is in line with the Overstrand 
Municipality Wide Spatial Development Framework, 2006 (SDF) as non-
agricultural uses can be considered on agricultural land, but such land should 
not be high potential agricultural land, must be near access roads, must be at 
locations where aesthetics will be minimally impacted on and it will have 
minimum disturbance on agricultural activities. 

 
The Overstrand Municipality Integrated Development Framework, 2014 (IDF) 
also make reference to these factors under Objective MO1: “The diverse 
character of Overstrand’s rural and natural environment is maintained and 
enhanced.” 

 
10.4 (In)consistency with guidelines prepared by the Provincial Minister 

 
Not applicable. 

 
10.5 Impact on Municipal engineering services 

 
No municipal services are to be rendered as stated in the Services Report.   

 
The water use license will have to be amended as per the comment received 
from BGCMA. 

 
The applicant provided sufficient information on the entrance, egress and 
manoeuvring of vehicles on the property.  This was circulated to the 
engineering who indicated that they have no objection with the proposal.   

 
10.6 Outcomes of investigations/applications i.t.o other legislation 

 
The proposed application does not trigger any listed activity in terms of NEMA. 

 
10.7 Existing and proposed zoning comparisons and considerations 

 
The subject property is zoned Agricultural Zone 1 and therefore Agricultural 
Zone 1 parameters as described in the relevant Zoning Scheme are applicable.  
The applicant proposes to develop the property in line with the parameters as 
stated in the relevant Zoning Scheme. 

 
10.8 The desirability of the proposal 

 
The applicant seeks to acquire approval for the following proposals: 

 

 a consent use in terms of Section 16(2)(o) to accommodate tourist facilities 
(function and workshop venue), tourist accommodation (four or five guest 
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cottages) and intensive horticulture (three hydroponic tunnels) on the 
property concerned; 

 

 a departure in terms of Section 16(2)(b) to relax the following: 
 

o western lateral building line from 30m to ±12m and ±15m respectively to 
accommodate the existing cottages no. 2 & 3; 

o road building line from 30m to ±9m to accommodate the existing cottage 
no. 3; 

o road building line from 30m to ±22m to accommodate the 
function/workshop venue; 

o road building line from 30m to ±24m and ±27m respectively to 
accommodate the existing tunnel north of the gravel road, and 

o road building line from 30m to ±5m and ±10m respectively, and  
o the western lateral building line from 30m to ±16m and ±19m 

respectively to accommodate the existing tunnel south of the gravel 
road. 

 
Portion 13 of farm Sandies Glen No. 129 is currently developed with a main 
dwelling, outbuildings and three (3) labourers’ cottages.  The property owner 
intends to convert an outbuilding to be used for duel purposes (tourist 
accommodation and/or tourist facility).  Two (2) of the labourer’s cottages have 
been converted to be used as tourist accommodation and the property owner 
wishes to legalise the existing use.  The previous property owner developed 
hydroponic tunnels, which the current owner of the farm wishes to utilise.  No 
building plans were submitted for the tunnels in terms of the previous Zoning 
Scheme and therefore consent use is requested in terms of the current Zoning 
Scheme.  Building line departures are submitted due to the change of use and 
position of the existing structures to the road and lateral boundaries.  The two 
(2) new guest cottages will be position in a manner which is compliant with the 
current Zoning Scheme and out of view sight lines of existing structures on 
neighbouring properties.  

 
It is noted that the subject property has an agricultural zoning.  However, due to 
the topography and soil composition of the farm any standard farming activity 
alone does not allow for the farm to be economical viable.  Further, the main 
agricultural activity on the farm is the cultivation of Proteas with the first harvest 
due in a few years.  Thus with the early off set of the farm development 
(repairing, maintaining and upgrading of existing structures) and the time for the 
farm to develop its own produce, the property owner will requires additional 
uses in order to develop the farm economically sustainable.  The proposal 
which is submitted by the applicant does not deter the agricultural land use but 
embraces the primary land use as foundation for the additional uses.  The 
proposed additional uses are to enhance the economic viability of the primary 
uses and to promote agri-tourism in the area as described and promoted in the 
Overstrand Municipal Spatial Development Framework. 

 
The objections received from the adjacent property owner - Mr Jacobs is noted 
and have been sufficiently addressed.  Most of the issues are and can be 
mitigated with the proper management of the farm.  The property owner of 
Portion 13 of farm Sandies Glen No. 129 has indicated that mitigation measures 
will be taken to ensure that the relevant issues are addressed. 
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Subject to the above being stated the proposal submitted by the applicant can 
be considered desirable due to the following reasons: 

 

 Local and provincial departments have provided supporting comments for 
the development. 

 The development will be able to utilise existing bulk services (water and 
sewerage) for household use. 

 The proposal is compliant with the spatial policies contained in the SDF 
and IDF. 

 The proposal is constant with the spatial principles as set out in SPLUMA 
and LUPA. 

 The Title Deed does not hold any restrictive conditions preventing the 
proposed development. 

 The subject property is optimally located close to Stanford, Napier and 
other tourist facilities in the surrounding area. 

 The character depicted in the design proposal is that of a rural 
rural/agricultural character which contributes towards the character of the 
area. 

 The subject property is consisting with natural beauty which attracts tourist 
to the area. 

 
10.9 ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 

RESTRICTIONS 
 

There are no restrictive conditions contained in the Title Deed. 
 

11. RECOMMENDATION 
 

1. in terms of Section 16(2)(b) of the Overstrand Municipality By-Law on Municipal 
Land Use Planning, 2015 (By-Law) for a building line relaxation from the following: 
 
o western lateral building line from 30m to ±12m and ±15m respectively to 

accommodate the existing cottages no. 2 & 3; 
o road building line from 30m to ±9m to accommodate the existing cottage no. 3; 
o road building line from 30m to ±22m to accommodate the function/workshop 

venue; 
o road building line from 30m to ±24m and ±27m respectively to accommodate 

the existing tunnel north of the gravel road, and 
o road building line from 30m to ±5m and ±10m respectively, and the western 

lateral building line from 30m to ±16m and ±19m respectively to accommodate 
the existing tunnel south of the gravel road; 

 
on Portion 13 of the Farm 129, be approved, in terms of the provisions of Section 
61 of the By-Law; 

  
2 in terms of Section 16(2)(o) of the above By-Law for a building line to 

accommodate tourist facilities (function and workshop venue), tourist 
accommodation (four (4) or five (5) guest cottages) and intensive horticulture 
(three (3) hydroponic tunnels) on Portion 13 of farm Sandies Glen No. 129, be 
approved, in terms of the provisions of Section 61 of the By-Law; 

  
3. that the approval provided in point 1 and 2 is subject to the following conditions; 
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 (a) that the approval is only limited to the Site Development Plan (SDP) as 
submitted with the application and the Revised SDP drawing number: farm 
129-13sdp-1-rec 2.drw; 

   
 (b) that the conditions compiled by the District Health, Fire Department, 

Department of Environmental Affairs and Development Planning, and Cape 
Nature (attached as Annexures N, H, O and K), be complied with; 

   
 (c) that the conditions compiled in the Services Report (attached as Annexure 

F), be complied with; 
   
 (d) that building plans be submitted to the Building Department for approval and 

that the relevant conditions set out in approval condition (b), contained in 
this approval be complied with at that stage; 

   
 (e) that before the tourist facility is operated, proof of compliance must be 

submitted which indicates that the structure complies with the comment 
provided by the Fire Department; 

   

 (f) that should the property owner in future seek to develop additional labourers’ 
cottages, then proof must be provided that the labourers’ cottages are for 
bona fide agri cultural use and an appoval for the amendment of the SDP 
must be obtained prior to the submission of building plans. 

   
 (g) that a metering mecanism is incorporated at the fountain; 
   
 (h) that applicable rates and service tariffs, as determined by the annual 

budget, be made applicable, which tariffs are automatically adjusted in 
terms of the annual budget; 

   
 (i) that the tourist facility complies with Health and Safety Legislation and that 

this approval will be subject to regular inspections by the Fire Control Co-
ordinator and the Health Inspector; 

   
 (j) that any proposed sign to be displayed complies with the Municipal By-Law 

on signage; 
   
 (k) that this approval does not absolve the applicant from compliance with any 

other relevant legislation, and 
   
 (l) that all other development parameters as prescribed in the relevant Zoning 

Scheme, be complied with. 
   
4. that the objector and the applicant be notified of their respective appeal rights in 

terms of Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 
2015 with regard to the above conditional approvals. 

 
11. REASONS FOR RECOMMENDATION POINT 1 AND 3 

 
 Local and provincial departments have provided supporting comments for the 

development. 
 The development will be able to utilise existing bulk services (water and 

sewerage) for household use. 
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 The proposal is compliant with the spatial policies contained in the SDF and 
IDF. 

 The proposal is constant with the spatial principles as set out in SPLUMA and 
LUPA. 

 The Title Deed does not hold any restrictive conditions preventing the proposed 
development. 

 The subject property is optimally located close to Stanford, Napier and other 
tourist facilities in the surrounding area. 

 The character depicted in the design proposal is that of a rural rural/agricultural 
character which contributes towards the character of the area. 

 The subject property is optimally located close to Stanford, Napier and other 
tourist related facilities in the surrounding area. 

 The subject property is consisting with natural beauty which attracts tourist to 
the area. 

 
12. Annexures 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Plan :  Revised Site Development Plan: drawing number: farm 

129-13sdp-1-rec 2.drw 
Annexure D: Objection received from Mr L.E. Jacobs 
Annexure E: Response to objection from Mrs. G.I. Rosslee and Messrs Plan 

Active Town & Regional Planners 
Annexure F: Engineering Services 
Annexure G: Breede-Gouritz Catchment Management Agency 
Annexure H: Fire Department 
Annexure I: Heritage Western Cape 
Annexure J: Cape Nature dated 4 October 2017 and 7 November 2017 
Annexure K: Eskom 
Annexure L: Telkom 
Annexure M: District Department of Health 
Annexure N: Department of Environmental Affairs and Development Planning 

(Enviro) 
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Name :   S VAN DER MERWE 
 

SACPLAN registration number:   A/1850/2014 
 

Signature :  ___________________ 
 

Date:   ___________________ 
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