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AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL: 28 JANUARY 2021 

 
 
1. OPENING 
 
 
 
2. APPLICATIONS FOR LEAVE OF ABSENCE 
 
 
 
3. CONFIRMATION OF MINUTES 
 
3.1 Minutes of a Municipal Planning Tribunal Meeting held on 26 November 

2020  
 
 
 
 
4. ITEMS FOR CONSIDERATION 
 
4.1 ERF 787, 15 COVE STREET, DE KELDERS: APPLICATION FOR 

REMOVAL OF RESTRICTIVE TITLE DEED CONDITIONS: MESSRS 
WRAP PROJECT OFFICE ON BEHALF OF HIPPOMANIA (PTY) LTD 

 
Report attached. 

 
 
4.2 ERF 708, 9 FRONT STREET, DE KELDERS: APPLICATION FOR 

REMOVAL OF RESTRICTIVE TITLE DEED CONDITION, SUBDIVISION 
AND EXEMPTION OF SUBDIVISION (SERVITUDE RIGHT-OF-WAY) : 
MESSRS PLAN ACTIVE TOWN AND REGIONAL PLANNERS ON 
BEHALF OF R STEYN & Y BITTMANN-STEYN 

 
Report attached. 

 
 
4.3 ERF 13, 22 HOOP STREET, GANSBAAI, OVERSTRAND MUNICIPAL 

AREA: APPLICATION FOR REZONING, CONSENT USE AND 
DEPARTURE : MESSRS ME PLANNERS ON BEHALF OF MC FRANKEN 

 
Report attached. 

 
 
4.4 ERF 852, 23 ANGELIER STREET, GANSBAAI (BLOMPARK), 

OVERSTRAND MUNICIPAL AREA: APPLICATION FOR REZONING, 
CONSENT USE AND DEPARTURE: MESSRS ME PLANNERS ON 
BEHALF OF LD MARTHINUS 

 
Report attached. 
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4.5 ERF 418, 30 FLOWER STREET, WESTCLIFF, HERMANUS: 

APPLICATION FOR REMOVAL OF A RESTRICTIVE TITLE DEED 
CONDITION, REZONING, CONSENT USE AND DEPARTURE: MESSRS 
PLAN ACTIVE TOWN AND REGIONAL PLANNERS ON BEHALF OF THE 
DOMEIN TRUST 

 
Report attached. 

 
 
4.6 PORTION 47 OF FARM HANGKLIP NO.559, HANGKLIP, OVERSTRAND 

MUNICIPAL AREA: PROPOSED REMOVAL OF RESTRICTIVE 
CONDITIONS: MESSRS PLAN ACTIVE TOWN AND REGIONAL 
PLANNERS ON BEHALF OF MR J DE JAGER ON BEHALF OF THE TRIO 
DATA SECURITY SERVICES BK 

 
Report attached. 
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4.1 
ERF 787, 15 COVE STREET, DE KELDERS: APPLICATION FOR REMOVAL OF 
RESTRICTIVE TITLE DEED CONDITIONS: MESSRS WRAP PROJECT OFFICE ON 
BEHALF OF HIPPOMANIA (PTY) LTD 
 
787 GDK 
P Roux (028) 313 8900 Hermanus Administration 
9 December 2020 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 3 June 2020 from Messrs WRAP Project Office 
on behalf of Hippomania (Pty) Ltd in terms of Section 16(2)(f) of the Overstrand By-
Law on Municipal Land Use Planning, 2015 applicable to Erf 787, De Kelders for the 
removal of restrictive title deed conditions with reference to Clauses E, E.A, E.A.(a), 
E.A.(b), E.A.(c), E.A.(d), E.B and E.B.(e) as contained in Title Deed T11906/2020. 

 
The Locality Plan of the property concerned is attached as Annexure A.  The 
Motivation Report from the applicant in support of the application is attached as 
Annexure B and the Site Development Plan is attached as Annexure C.  Title Deed 
T11906/2020 is attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The subject property is currently vacant and is zoned as Business Zone 3: Local 
Business.  The property is encumbered with various restrictive conditions and the 
property owner proposes to utilise the property for business purposes and therefore 
seeks to remove the restrictive conditions. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the application is summarised as follows: 

 

• The subject property is situated at 15 Cove Street, De Kelders. 

• The property owner seeks to develop the property in line with the primary uses 
as defined under the zoning of the property.  There are however restrictive 
conditions which prohibit the property owner from being able to exercise land 
use rights in a flexible manner in the future. 

• The property owner does envisage to develop the property in future which may 
include a shop, flats (above ground floor), restaurant and offices as provided for 
in the draft Land Use Scheme, 2019 which was advertised at the time of 
preparing the application.  If required in future the property owner will apply for 
consent uses.  However, the applicant does not want to apply for the removal of 
restrictive conditions at that stage as it will be an additional administrative strain 
on the Overstrand Municipality and expense on the property owner. 

• The applicant proposes the removal of restrictive title deed conditions with 
reference to Clauses E, E.A, E.A.(a), E.A.(b), E.A.(c), E.A.(d), E.B and E.B.(e) 
of Title Deed T11906/2020 in terms of Section 16(2)(f) of the aforementioned 
By-Law. 
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• The applicant motivates why the restrictive conditions should be removed: 
“Clause E “SUBJECT FURTHER to the conditions contained in said Deed of 
Transfer No T13215/1946 imposed by the Administrator pursuant to the 
provisions of Ordinance 33 of 1934 relating, inter alia, to future alteration in 
terms of Section 18 and the duty of the Local Authority to enforce observance 
thereof under Section 61 and legally enforceable also by De Kelders Syndicate, 
Limited and the owner of any erf in the Township and their successors in title, 
and imposed in the following form, namely.” 

 
“E.A As in favour of the registered owner of any erf in the township.” 

 
The mentioned points are the headings under which the restrictive conditions 
are listed.  Should all the restrictive conditions be removed then the heading is 
nullified. 

 
“E.A (a) that his erf be used for shop purpose or residential purposes only.” 

 
The property owner seeks flexibility to establish commercial development on 
the property which do not conform to the definition of shop and residential 
purposes. 

 
The restrictive condition was inserted into the Title Deed in 1946.  The 
prevailing settlement pattern at the time was of small towns with separated 
monofunctional land uses which allowed for very limited land use rights.  This 
form of planning is considered inefficient as it created distance between the 
different monofunctional land uses which increased transportation costs and 
contributed to congestion in networks of traffic and movement. 

 
The draft Land Use Scheme allows for primary such as offices, restaurant, and 
self-catering, which are multifunctional and mixed use.  The removal of the title 
deed condition is therefore bringing the land use rights of the property in line 
with the prevailing development trends and pressures which are experienced in 
De Kelders, whilst allowing the property owner to be responsive to the current 
development trend and pressures. 

 
“E.A (b) that not more than 2/3rds of the area of this erf be built upon.” 

 
The restrictive condition contradicts the coverage permitted under the Zoning 
Scheme (Business Zone 3: Local Business) which allows for 75%. 

 
The prevailing settlement pattern at the time was of small towns, suburban 
sprawls with low density development.  The current planning trends are 
compaction, coupled with densification in response to urbanisation and the 
growing population.  The removal of the restrictive condition will allow the 
property owner to increase the coverage on the property which will allow the 
property owner to be responsive to the current development trend and 
pressures. 

 
“E.A (c) that no building shall be erected within 4,72m of any street line which 
forms a boundary of this erf or within 1,57m of the boundary on any adjoining 
erf provided that this latter restriction shall not apply to the common boundary or 
erven held as one under consolidated title.” 
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The restrictive condition contradicts the coverage permitted under the Zoning 
Scheme (Business Zone 3: Local Business) which allows a street- and lateral 
building line of 0m and rear building line of 3m.  Removing the restrictive 
condition will bring the land use rights in line with the Zoning Scheme 
Regulations. 

 
The offset of building lines where inserted in line with the prevailing suburban 
from and model used in at the time. 

 
Commercial zoned properties have higher parking requirements and therefore 
requires less onerous building line restrictions in order to better position the 
building on site. 

 
“E.A (d) that no more than one dwelling together with the necessary outbuildings 
and appurtenances shall be erected on this erf.  This condition shall not apply 
when the erf is used for shop purposes.” 

 
The Zoning Scheme and draft Land Use Scheme allows for more than one (1) 
flat above ground floor as a primary right.  This restrictive title deed condition is 
proposed for removal as it conflicts with the zoning of the property (Business 
Zone 3: Local Business). 

 
The restrictive condition was inserted when the suburban model of development 
entitled a dwelling which accommodated a single family and where commercial 
and residential land uses were separated.  This was in response to low density 
development promoted at the time. 

 
The model used is unfeasible due to the increased rate of urbanisation coupled 
with the growing population which require more residential units within the urban 
edge.  The removal of the restrictive condition will allow the property owner to 
develop more than one (1) flat/dwelling unit on the first floor. 

 
“E.B As in favour of the administrator” 

 
“E.B (e) That his erf shall not subdivided except with the consent in writing of the 
Administrator.” 

 
The property owner has no intension to subdivide the property in the future, 
however there are modern town planning policies which govern minimum erf 
sizes and densities. 

 
The Title Deed was the primary tool which govern the regulation of densities in 
residential areas.  This subdivision prescript which has an impact on densities 
was also inserted in the Title Deed in response to prevailing growth and 
development pressures of the time which were informed by low density and 
urban sprawl. 

 
The current development trends are densification which are in response to 
urbanisation and population growth.  Therefore, spatial policies are the most 
appropriate tools to regulate subdivisions and densities on the subject property. 
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• The applicant motivated the application in terms of Section 35(4) of Overstrand 
By-law on Municipal Land Use Planning, 2015 and Section 42(c) of Spatial 
Planning and Land Use Management Act 2013. 

• The zoning of the property will remain unchanged which is Business Zone 3: 
Local Business, and the removal of the title deed restrictions will not exempt the 
owner of the property from having to comply with the zoning parameters. 

• The property is vacant, and the removal of the title deed conditions will 
incentives the property owner to develop the property.  This will also lead to job 
opportunities and nearby facilities for the community members of De Kelders. 

• The application is further motivated to be in line with the relevant forward 
planning documentation. 

• The application is further motivated to be in line with the Planning Principles of 
SPLUMA. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 14 August 2020 18 September 2020 

Gazette Yes 14 August 2020 18 September 2020 

Notices Yes 13 August 2020 18 September 2019 

Ward councillor Yes 13 August 2020 18 September 2019 

Total comments ONE (1) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Building Department  24/08/2020 No objection. 

Engineering Services 14/09/2020 Annexure G. 

Fire Services 23/10/2020 No objection. 
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7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 
 

It should be noted that the applicant for Erf 787, De Kelders has submitted a similar 
application on Erf 790, De Kelders.  One (1) letter of comment was received from 
Judith Barnard, the owner of Erf 606, De Kelders. 

 
The objection is summarised in bold below: 

 
1. We have only recently received notice to provide comments, after the 

building is standing at roof height.  The notice is dated 14 August 2020 and 
we received it only on 8 September 2020. 

 
Response from Applicant 

 
The subject property has not been developed.  The application was sent by 
registered mail to the objector however, due to the delay of the postage service the 
postage was delayed. 

 
Response from Town Planner 

 
Comment from applicant is noted.  Affidavit was provided from the applicant stating 
that the site notice was on display from 13 August 2020 to 20 September 2020.  
Further, an advertisement was placed in the local newspaper.  This comment is 
further in reference to the building work which has occurred on Erf 790 De Kelders. 

 
2. De Kelders is a peaceful suburb.  The development of a restaurant with a 

liquor licence will automatically cause noise.  Persons on holiday have no 
respect for permanent residences especially with alcohol nearby it will be 
worst. 

 
Response from Applicant 

 
The current application was for the removal of the title deed restrictions and not for 
the establishment of a restaurant. 

 
The removing of the restrictive condition will allow the property owner to develop the 
property in line with the primary land use rights.  The subject property is surrounded 
by erven which are zoned B3 which have the potential to collectively function as a 
commercial node.  The commercial node itself is surrounded by streets and a utility 
zoned property which together create a buffer to reduce the likelihood of surrounding 
property owners being exposed to nuisance activities as cited by the objector.  It is a 
generalisation that all guests behave badly and lack respect when under the influence 
of alcohol. 

 
Response from Town Planner 

 
The objector’s statement is a generalisation.  Further, the operation of any 
development (shop or restaurant) on the property will have to remain compliant with 
the noise regulations and business act.  Should the property owner not adhere to this 
then the surrounding property owners may submit a complaint to the Municipality or 
other relevant authority. 
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3. The are no business hours mentioned, can it be made known, there is a rule 
that no noise may take place after midnight. 

 
Response from Applicant 

 
The property owner has no immediate intention to establish a restaurant on the 
subject property. 

 
Response from Town Planner 

 
The objector’s statement is noted.  As stated above the operation of any development 
(shop or restaurant) on the property will have to remain compliant with the noise 
regulations and business act.  Should the property owner not adhere to this then the 
surrounding property owners may submit a complaint to the Municipality or other 
relevant authority. 

 
4. There is no speed calming measures in Jubilee Street.  All other nearby 

streets do have them, and this causes additional traffic in Jubilee Street.  
The restaurant will just cause this to worsen. 

 
Response from Applicant 

 
The property owner has no immediate intention to establish a restaurant on the 
subject property, the traffic related concerns which are highlighted by the objector are 
unlikely to materialise. 

 
Response from Town Planner 

 
The comment from the applicant is agreed with regards to the concern regarding 
traffic.  Should additional speed calming measures be required in future then the 
objector may bring it to the attention of the Ward Councillor. 

 
5. With regards to Erf 787, De Kelders no mention is made why the restriction 

must be removed. 
 

Response from Applicant 
 

The applicant did not directly provide comment on this statement but in the summary 
the applicant maintains that the entire objection is based on the assertion that the 
application is for the establishment of a restaurant on the property which is not the 
case.  The other objection relates to the construction of a building on the subject 
property which has not occurred.  The objection pertains to the application which was 
submitted for the establishment of a restaurant on Erf 790, De Kelders and not the 
subject property. 

 
Response from Town Planner 

 
As noted earlier the applicant for Erf 787, De Kelders has submitted a similar 
application on Erf 790, De Kelders.  The letter of objection, which was received from 
Judith Barnard, the owner of Erf 606, De Kelders, largely pertains to the development 
and application on Erf 790, De Kelders. 
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The applicant did state in the motivation that the property owner intends to, in future, 
develop the property in line with the primary rights as provided for in the Zoning 
Scheme, 2013 and the Land Use Scheme, 2020 (which was advertised at the time).  
This would mean that the property owner could develop shop(s), flats (above ground 
floor) and a restaurant on the property. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
All relevant departments provided positive comments. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application can be motivated in terms of the principles in the following 
manner: 

 
Spatial Justice 
The subject property was established with the development of De Kelders 
Extension No 1 Township in 1946.  The application is therefore on an existing 
property in De Kelders and therefore it does not apply to this principle. 

 
Spatial sustainability 
The application will have no impact on the conservation status of the subject 
property or the area.  The impact on the biophysical environment will also be 
kept to a minimum.  The property will be utilised in line with the zoning as 
established with the development of the township. 

 
Efficiency 
The removal of the title deed conditions will allow the property owner to develop 
commercial and mixed-use facilities closer to the existing De Kelders suburb 
which will allow the property owners to travel shorter distances in order to gain 
access to the facilities.  Further, the property owner will be able to develop a 
higher density which will allow for the optimal use of the existing property. 

 
Spatial Resilience 
The development of the property will be in synchrony with the relevant spatial 
planning policies. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 
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10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 
Use Planning Act, 2014 (Act 3 of 2014) 

 
Same as 10.2 above. 

 
10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 

 
The application is in line with the SDF as the property is situated in a 
commercial node indicated for commercial use and the proposed application 
will not change the use. 

 
The Overstrand Spatial Development Framework, 2006 (SDF), in line with 
Provincial and National Government Planning Policies, encourage densification 
within the urban edge thereby making more efficient use of erven and mixed-
use developments. The Title Deed originally allowed for mixed use 
development on the property.  The applicant seeks to remove the restrictions 
which will enable the property owner to intensify the use of the property while 
adhering the spirit of the Title Deed and acting in line with the vision of the SDF 
and spatial planning policies. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
See afore mentioned. 

 
10.6 Impact on Municipal engineering services 

 
The existing services are available. 

 
The subject property will have road access from Cove Street. 

 
10.7 Outcomes of investigations/applications i.t.o. other legislation 

 
The subject property was established with the development of De Kelders 
Extension No 1 Township in 1946.  The development of the property will 
therefore be in line with the original land use and settlement pattern as 
originally demarcated.  No new erven or zoning will be created. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The zoning of the subject property will remain Business Zone 3: Local 
Business.  The application is purely to remove restrictive conditions which are 
inserted in the Title Deed which restricts use of the property more strictly than 
the Zoning Scheme. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
As stated in the motivation and earlier in this report the subject property and the 
surrounding commercial erven were established with the development of the original 
township establishment of De Kelders in 1947.  In the total township of De Kelders 
there are only seventeen (17) erven zoned for commercial use, most of the 
developed commercial erven are developed with restaurants, flats, offices and 
shops.  Given the development pattern and spatial planning policies there is a finite 
of available commercial erven and it is in the best interest of the community and 
Municipality that the available commercial erven are developed efficiently and in line 

8



MUNICIPAL PLANNING TRIBUNAL  28 JANUARY 2021 

 
 

with the SDF which promotes mixed use development with higher densities and 
intensity.  To this end the applicant seeks to remove the title deed restriction which 
restricts that the property be developed in line with the spatial planning policies and 
the Land Use Scheme. 

 
Title Deed T11906/2020 applicable to Erf 787, De Kelders contains the following 
restrictive conditions:” 

 

• Clause E SUBJECT FURTHER to the conditions contained in said Deed of 
Transfer No T13215/1946 imposed by the Administrator pursuant to the 
provisions of Ordinance 33 of 1934 relating, inter alia, to future alteration in terms 
of Section 18 and the duty of the Local Authority to enforce observance thereof 
under Section 61 and legally enforceable also by De Kelders Syndicate Limited 
and the owner of any erf in the Township and their successors in title, and 
imposed in the following form, namely.” 

• E.A “As in favour of the registered owner of any erf in the township.” 

• E.A “(a) that his erf be used for shop purpose or residential purposes only.”  

• E.A “(b) that not more than 2/3rds of the area of this erf be built upon.”  

• E.A “(c) that no building shall be erected within 4,72m of any street line which 
forms a boundary of this erf or within 1,57m of the boundary on any adjoining erf 
provided that this latter restriction shall not apply to the common boundary or 
erven held as one under consolidated title.” 

• E.A “(d) that no more than one dwelling together with the necessary outbuildings 
and appurtenances shall be erected on this erf.  This condition shall not apply 
when the erf is used for shop purposes.” 

• E.B “As in favour of the administrator” 

• E.B “(e) That his erf shall not subdivided except with the consent in writing of the 
Administrator.” 

 
In view of the above being stated the following directly relates to Section 39(5) of 
LUPA, 2014 (Act 3 of 2014): 

 
➢ Will financial or other value of the rights in terms of the restrictive 

condition enjoyed by a person or entity, irrespective of whether these 
rights are personal or vest in the person as the owner of a dominant 
tenement? 

 
The restrictive conditions as listed under E.A (a-e) are enforceable also by 
De Kelders Syndicate Limited and the owner of any erf in the township and their 
successors in title.  The De Kelders Syndicate does no longer exist, and the 
Municipality has acquired its functions in terms of the Title Deed.  The retention of 
the current condition does not hold a value to the Municipality as the Land Use 
Scheme and the spatial policies of the Municipality determine the development 
parameters of the property and the other properties in the suburb.  Further, removal 
of similar conditions was supported by the Municipality in the past. 

 
Although the conditions are enforceable by the owner of any erf in the township, it 
will be more desirable for the owners of the specific township that the property is 
developed which in turn will add value and facilities for the suburb, which will 
stimulate the economy of the area and property values to increase. 

 
➢ The personal benefits which accrue to the holder of rights in terms of the 

restrictive condition: 
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The Municipality gains no benefits in keeping the restrictive condition neither does 
the property owners of the suburb.  Further, the Municipality has the mandate to 
consider land use applications and development in terms of SPLUMA, 2013 and 
LUPA, 2015 and its By-law. 

 
The personal benefits which will accrue to the person seeking the removal, 
suspension or amendment of the restrictive condition if it is removed, 
suspended or amended: 

 
The property owner will be enabled to develop the property in line with the relevant 
Zoning Scheme which allows for additional primary uses such as a restaurant, more 
than one (1) dwelling unit/flat on first floor and offices.  The development parameters 
will change as tabled below: 

 

Building lines Title deed Land Use Scheme 

Street  4,72m 0m 

Side 1,75m 0m 

Rear 1,75m 3m 

Coverage 2/3rds (66,66%) 75% 

 
From the above it is evident that the property owner will receive additional benefits 
which will allow the property to be developed in line with the Zoning Scheme which 
is less restrictive than the Title Deed. 

 
➢ The social benefit of the restrictive condition remaining in place in its 

existing form and the social benefit of the removal, suspension or 
amendment of the restrictive condition: 

 
Considering the fact that similar applications have been approved in the past and 
due to the Overstrand Municipality’s SDF which promote mixed use development 
and intensification of land uses in the Gansbaai (De Kelders suburb) area, there will 
be no social benefit should the conditions remain in place. 

 
The social benefit that will be retained is employment for the local community, 
additional commercial rates and services charges be applicable, thereby ensuring 
improving service delivery. 

 
➢ Will the removal, suspension or amendment completely remove all rights 

enjoyed by the beneficiary or only some of those rights: 
 

It is proposed to remove all conditions which relate to the development of the 
property and therefore includes five (5) restrictive conditions.  The Municipality 
retains its rights in terms of the relevant Zoning Scheme and other legislation.  
Further, the rights enjoyed by the adjacent property owners and the suburb is 
retained in terms of the relevant Zoning Scheme and other legislation.  The zoning 
of the property will remain unchanged and the rights obtained will be subservient to 
the zoning and other legislation applicable in the Overstrand municipal area.  
Considering the aforementioned, the rights of the adjacent property owners will not 
be affected. 

 
Given the abovementioned evaluation the opinion is held that if the restrictive 
condition is removed as proposed, it will allow the property owner to in future 
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develop his property in line with the densification strategy of the Overstrand 
Municipality and the Zoning Scheme parameters.  The opinion is further held that 
the proposal is sufficiently evaluated in terms of Section 39 (5) of LUPA, 2014 (Act 3 
of 2014). 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The application is for removal of restrictive title deed conditions.  The title deed 
conditions were created in 1947 with Township Establishment.  The De Kelders 
Township Extension area did not have a Zoning Scheme, and title deed restrictions 
were used to ensure control of the development in the area. 

 
The restrictions being applied for to be removed restrict subdivision, limit land uses, 
limit coverage and stipulate strict building lines for the street and lateral boundaries. 

 
The subject property is situated within an identified commercial node as per the 
OMGMS and Spatial Development Framework.  In addition, the SDF promotes a 
balanced land use mix.  The zoning of the property will be retained as Business Zone 
3: Local Business and developed as such.  The removal of the title deed restrictions 
is to allow the property owner to develop the property with less restrictive 
development parameters and to allow for a greater variety of land uses. 

 
In the current commercial node, there are already the following commercial uses 
approved which are indicative of the mixed use character of the area, in addition to 
single residential land use also comprises guest house(s), a shop, offices, self-
catering apartments, restaurant and various tourism businesses.  The removal of title 
deed restrictions and subsequent development of the property in line with the zoning 
will not detract from the character and appearance of the surrounding area.  Given 
the location of the property in a commercial node in an area with a mixed character, 
the proposal is considered desirable and not to unacceptably detract from the 
character of the area or the amenity of the adjoining properties.  Further, several 
applications have allowed the removal of the development parameters in order to 
allow the respective developers to make utmost utilisation of the property. 

 
What is ambiguous in the motivation is the need to remove the restrictive condition 
which relates to the removal of the clause which restricts the subdivision of the 
property. The conditions limiting subdivision is not relevant to the proposed 
application as the property owner seeks to develop the property in line with the 
Zoning Scheme parameters and to allow for mix use development.  The removal of 
the aforementioned clause will not enable nor hinder the development of the 
property.  The lack of clear proposals regarding the clause which restricts subdivision 
of the property, therefore makes it impossible to evaluate such part of the application. 

 
The Overstrand Municipality Zoning Scheme Regulations, 2014 specifies a coverage 
restriction of 75%, 3m rear building line and 0m street- and lateral building line. 

 
It stands to reason that should a development be done on the property that the 
developer will seek to be maximise the development in line with the development 
parameters.  It should be noted that due to the size and parking requirements the 
property developer will be hard pressed to fully develop the property to the maximum 
of 75% with conventional designs. 

 
The 3m rear building line in the Zoning Scheme is more restrictive than the 1,75m 
lateral building line in the Title Deed.  The Zoning Scheme will allow for 0m street- 
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and lateral building lines this which is less restrictive than the 4,75m street- and 
1,75m lateral building lines in the Title Deed.  As stated earlier similar restrictions 
have been removed from Title Deeds in the area and several properties have been 
allowed to develop onto the lateral- and street building lines, therefore the character 
of the area in the specific node has changed over the years.  Other legislative 
requirements (such as fire safety) will influence the design and planning on the 
property.  It should be noted that the Title Deed does allow for a 0m lateral building 
line where two (2) adjoining erven are held in consolidated title, which the property 
may do in future, as the property owner owns both Erf 787 and the adjoining property 
Erf 790, De Kelders. 

 
Considering the aforementioned it is supported that the restrictive conditions in the 
Title Deed relating to coverage and building lines be removed, to enable the property 
owner to develop in line with the zoning parameters. 

 
The application however did not motivate or include sufficient reasons to include the 
subdivision of the erf, and the removal of D.4.(e) cannot be supported, as there is not 
sufficient information to measure the impact of the removal of such restrictions. 

 
It is noted that none of the directly affected property owners objected to the 
application at hand. 

 
13. RECOMMENDATION 

 
1. that the comments received be noted; 
  
2. that the application received from Messrs WRAP Project Office on behalf of 

Hippomania (Pty) Ltd applicable to Erf 787, De Kelders for the removal of 
restrictive title deed conditions with reference to Clauses E, E.A, E.A.(a), 
E.A.(b), E.A.(c) and E.A.(d) of Title Deed T11906/2020 in terms of Section 
16(2)(f) of the aforementioned By-Law, be approved in terms of the provisions 
of Section 61 of the By-Law; 
 

3. that the application received from Messrs WRAP Project Office on behalf of 
Hippomania (Pty) Ltd applicable to Erf 787, De Kelders for the removal of 
restrictive title deed condition with reference to Clauses E, E.B and E.B.(e) 
(which relate to the subdivision of the property) of Title Deed T11906/2020 in 
terms of Section 16(2)(f) of the aforementioned By-Law, not be approved in 
terms of the provisions of Section 61 of the By-Law; 
 

4. that the decisions in paragraph 2. be subject to the following conditions: 
   
 (a) that building plans be submitted to the Building Branch for approval, and 

that all conditions of the Building- and the Fire Department, be complied 
with at that stage; 

   
 (b) that all other development parameters as prescribed in the relevant 

Zoning Scheme, be complied with; 
   
 (c) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation, and 
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 (d) that all the conditions in the Services Report (attached as Annexure G), 

be complied with. 
   

5. that the applicant and person who commented be notified of their right of 
appeal in terms of Section 78 of the Overstrand Municipality By-Law on Land 
Use Planning, 2015 with regard to the above conditions of approval. 

 
14. REASONS FOR RECOMMENDATION 

 
Reasons for approval 

 
❖ The application has followed due procedure. 
❖ None of the relevant departments have any objection. 
❖ There are other properties in the commercial node which are developed with 

mixed use land uses and which are developed onto boundaries, and the removal 
of these restrictions would therefore not impact on the character of the area. 

❖ The Overstrand Zoning Scheme Regulations have sufficient control measures 
when it comes to land use, coverage and building line controls. 

❖ The removal of the restrictions will be beneficial to the De Kelders Community. 
❖ The proposal will not negatively impact on existing/vested rights of adjoining 

property owners.  
❖ Given the development pattern and spatial planning policies there is a finite of 

available commercial erven and it is in the best interest of the community and 
Municipality that the available commercial erven are developed efficiently and in 
line with the SDF which promotes mixed use development with higher densities 
and intensity.   

❖ The proposal is considered in line with the Municipality’s SDF. 
 

Reasons for non-approval 
 

❖ The application does not include the motivation for the subdivision of the 
property, and therefore the benefit of removing the restrictive condition cannot be 
measured, nor the value of the restriction. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Subdivisional Plan 
Annexure D: Title Deed T11906/2020 
Annexure E: Letter of objection 
Annexure F: Response from applicant 
Annexure G: Services Report 
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