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4.2 
ERF 708, 9 FRONT STREET, DE KELDERS: APPLICATION FOR REMOVAL OF 
RESTRICTIVE TITLE DEED CONDITION, SUBDIVISION AND EXEMPTION OF 
SUBDIVISION (SERVITUDE RIGHT-OF-WAY) : MESSRS PLAN ACTIVE TOWN AND 
REGIONAL PLANNERS ON BEHALF OF R STEYN & Y BITTMANN-STEYN 
 
708 GDK 
P Roux (028) 313 8900 Hermanus Administration 
15 December 2020 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 1 June 2020 from Messrs Plan Active Town- 
and Regional Planners on behalf of R Steyn and Y Bittmann-Steyn applicable to 
Erf 708, De Kelders for the following: 

 
❖ removal of restrictive title deed condition D.(e) as contained in Title Deed 

T60347/2018 applicable to Erf 708, De Kelders in terms of Section 16(2)(f) of the 
Overstrand Municipality By-Law on Municipal Land Use Planning, 2015 (By-Law); 
and 

 
❖ application for subdivision in terms of Section 16(2)(d) of the By-Law in order to 

subdivide the property into two (2) portions, namely Portion A (±735m² in extent) 
and a Remainder (±664m² in extent). 

 
The Locality Plan of the property concerned is attached as Annexure A.  The 
Motivation Report from the applicant in support of the application is attached as 
Annexure B and the Subdivisional Plan is attached as Annexure C.  Title Deed 
T60347/2018 is attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The subject property is currently vacant, and it is zoned for residential use.  The 
applicant proposes to subdivide the subject property into two (2) portions.  Further, 
the property’s Title Deed is encumbered with a restrictive condition which the 
applicant seeks to remove. 

 
It should be noted that the applicant also seeks to register a servitude right of way 
over the Remainder of Erf 708 in order to allow for access to the proposed Portion A.  
The proposed servitude is exempt from the normal land use application process in 
terms of Section 26. (1)(g)(v).  Should the application be considered favourably then 
the Subdivision Plan will be endorsed to certify that the access servitude is 
exempted. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the application is summarised as follows: 

 

• The subject property is situated at 9 Front Street, De Kelders. 

40



MUNICIPAL PLANNING TRIBUNAL  28 JANUARY 2021 

 
 

• The subject property, as well as the surrounding properties, is zoned for 
residential use.  The proposed application will not change the zoning of the 
property and therefore any future development will be compliant with the 
character of the area and the existing zoning parameters. 

• The subject property is of such a size that it can be subdivided in order to 
create two (2) properties, namely Portion A (± 735m² in extent) and Remainder 
(± 664m² in extent), while still remaining compliant with the adjacent property 
sizes.  Adjacent property sizes range between 500m² to 700m². 

• The grid shape pattern as developed in the area will be maintained. 

• A 3m wide servitude right of way will be registered over the Remainder of 
Erf 708 in order to allow for access to the proposed Portion A.  Similar 
servitudes were developed in the area.  The proposed servitude is exempt from 
the land use application, but it is required to discuss as it is required in order to 
indicate where the proposed Portion A will obtain access. 

• It is motivated to remove the restrictive condition as contained in the Title Deed 
of Erf 708 as the restrictive condition hinders the subdivision of the property.  A 
Conveyancer’s Certificate was submitted with the application which indicates 
that condition D.(e) in Title Deed No. T60347/2018 must be removed.  The 
application is motivated in terms of Section 39(5) of LUPA, 2014. 

• The application is further motivated to be in line with the relevant forward 
planning documentation, including the Overstrand Municipality’s Growth 
Management Strategy, 2010 (OMGMS). 

• The application is further motivated to be in line with the Planning Principles of 
SPLUMA. 

 
5. ADMINISTRATIVE COMPLIANCE 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 12 August 2020 18 September 2019 

Gazette Yes 14 August 2020 18 September 2020 

Notices Yes 17 August 2020 18 September 2019 

Ward councillor Yes 13 August 2020 18 September 2019 

Total comments ONE (1) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46- 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  Date received Summary of comments 

Traffic 20/08/2020 Will assist when needed. 

Engineering Services 14/09/2020 Annexure G. 

Environmental Section 18/09/2020 No objection. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
One (1) letter was received from A Joubert on Erf 707, De Kelders.  The letter only 
states that the owner objects to the subdivision of Erf 708, De Kelders and that they 
wish to keep the erven in the area as a whole. 

 
Response from Applicant 

 
The proposed two (2) portions will be in similar extent than those of the surrounding 
erven namely: 

 

• Erf 1239 (700m²) 

• Erf 717 (500m²) 

• Erf 1299 (700m²) 

• Erf 715 (689m²) 

• Erf 1310 (500m²) 

• Erf 700 (550m²) 

• Erf 1243 (641m²) 
 

The street frontage width of the existing erven with similar sizes, the conformity with 
the existing grid layout and similar subdivision applications proof that the subdivision 
into two (2) portions is compatible with the existing context and immediate vicinity. 

 
The subject property forms part of Planning Unit No. 1 in terms of the OMGMS and 
increase in density is permitted from 11,3 to 14,7 units per hectare.  The subject 
property allows for the proposed subdivision as exact same type of subdivisions have 
been allowed in the past.  Only one (1) additional property will be created which is 
sensitive to the densification policies and overall density of the area. 

 
The proposed sizes do not deviate from the 10% size rule.  The property will be 
developed in line with the current land use and zoning. 

 
Response from Town Planner 

 
It is noted that the objector did not provide any reasons for the objection as stipulated 
in the notice which was sent to the objector.  In terms of Section 52 of the Overstrand 
Municipality By-Law on Land Use Planning, 2015 the objection must contain the 
following: 

 

42



MUNICIPAL PLANNING TRIBUNAL  28 JANUARY 2021 

 
 

“(4) The reasons for any objection, comment or representation must be set out in 
sufficient detail in order to— 
(a) indicate the facts and circumstances which explains the objection, 

comment or representation; 
(b) demonstrate the undesirable effect which the application will have on the 

area; 
(c) demonstrate any aspect of the application which is not considered 

consistent with applicable policy.” 
 

The objection letter clearly did not adhere to the requirements of the said By-Law and 
therefore the objection cannot be evaluated and discussed.  The opinion is held that 
the objection is flawed and should be dismissed. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
N/A 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
All relevant departments provided positive comments. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application can be motivated in terms of the principles in the following 
manner: 

 
Spatial Justice 
The application is on an existing property in De Kelders and therefore it does 
not apply to this principle. 

 
Spatial sustainability 
The application will have no impact on the conservation status of the subject 
property or the area.  The impact on the biophysical environment will also be 
kept to a minimum.  The new property will be developed in line with the relevant 
Zoning Scheme.  The impact will therefore be the same as the development of 
any other single residential property and the densification will be in line with the 
forward planning framework of the area.  Erf sizes and layout pattern will be the 
same as the applicable area.  The location of the proposed application will not 
lead to urban sprawl. 

 
Efficiency 
The property would address the need for additional residential properties in the 
area.  The application discourages urban sprawl and encourages densification.  
The subdivision will have a low impact on the surrounding property owners. 

 
Spatial Resilience 
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Not applicable 
 

Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The application is in line with the SDF as the planning unit is indicated for 
residential use and the proposed application will not change the use. 

 
The Overstrand Spatial Development Framework, 2006 (SDF), in line with 
Provincial and National Government Planning Policies, encourage densification 
within the urban edge thereby making more efficient use of brownfield land 
within the confines of the urban edge.  Following the SDF, the OMGMS 
encourage residential densification in appropriate locations. 

 
The subject property is located within Planning Unit 1 which is earmarked as a 
densification zone varying between ten (10) – twenty (20) dwelling units per ha 
(du/ha).  The aforementioned is to be achieved via subdivision. 

 
From the aforementioned it is clear that the proposed subdivision constituting 
brownfield development on land within the demarcated urban edge is in line 
with the existing forward planning policies applicable to the area. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
The existing services are available.  The property owner will have to contribute 
to the bulk service levy for the additional property. 

 
The new property and Remainder will have road access as indicated on the 
subdivision plan. 

 
10.7 Outcomes of investigations/applications i.t.o. other legislation 

 
N/A 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The zoning of the proposed subdivided properties will remain for single 
residential use. 

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 
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Title Deed T60347/2018 applicable to Erf 708, De Kelders contains a restrictive 
condition D.(e) which states the following:  “That this erf shall not be subdivided 
except with the consent in writing of the administrator.” 

 
A Conveyancer’s Certificate was submitted with the application instructing the 
applicant to remove the abovementioned condition. 

 
In view of the above being stated the following directly relates to Section 39(5) of 
LUPA, 2014 (Act 3 of 2014): 

 
Will financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are 
personal or vest in the person as the owner of a dominant tenement? 

 
The retention of the current condition does not hold a value for the property owner, 
adjacent property owner or to the Municipality as the removal of similar conditions 
and land use applications have been approved in the past.  By allowing the 
subdivision, value is added to the area as more rates can be charged, more people 
can live in the area which in turn stimulates the economy of the area which allow for 
the housing demand to be stimulated and property values to increase. 

 
Other factors which add value to the property market is the size, location and 
orientation (north, east, south and west) of the property. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition: 

 
The Municipality gains no benefits in keeping the restrictive condition.  Further, the 
Municipality has the mandate to consider land use applications in terms of 
SPLUMA, 2013 and LUPA, 2015 and therefore the retention of the condition is 
superfluous. 

 
The personal benefits which will accrue to the person seeking the removal, 
suspension or amendment of the restrictive condition if it is removed, 
suspended or amended: 

 
The property owner will be enabled to subdivide the property and to sell the property 
in future, if so desired. 

 
The social benefit of the restrictive condition remaining in place in its existing 
form and the social benefit of the removal, suspension or amendment of the 
restrictive condition: 

 
Considering the fact that similar applications have been approved in the past and 
due to the OMGMS which promote densification through subdivision in the De 
Kelders suburb, there will be no social benefit should the condition remains in place. 
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Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights: 

 
It is proposed to remove only one (1) condition which provides the Municipality the 
right to consider the proposed subdivision, and as stated earlier in terms of other 
legislation the Municipality already has the right to consider the proposed 
subdivision, therefore the rights enjoyed by the beneficiary (the Municipality) will 
remain in place.  The erf will remain residential and the right obtained will be 
subservient to the zoning and other legislation applicable in the Overstrand 
municipal area.  Considering the aforementioned, the residential rights of the 
adjacent property owners will not be affected. 

 
Given the abovementioned evaluation the opinion is held that if the restrictive 
condition is removed as proposed, it will allow the property owner to in future 
develop his property in line with the densification strategy of the Overstrand 
Municipality and the Zoning Scheme parameters.  The opinion is further held that 
the proposal is sufficiently evaluated in terms of Section 39 (5) of LUPA, 2014 (Act 3 
of 2014). 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
It is proposed that Erf 708, De Kelders be subdivided in order to create two (2) 
relative equal properties namely Portion A (± 735m² in extent) and a Remainder 
(±664m² in extent).  The proposed erf sizes are in line with the property sizes in the 
residential block and the proposed densification as determined in the OMGMS will be 
maintained.  No change of the land use is proposed and therefore should the erven 
be developed in the future then the erven will be developed in line with the character 
of the area and the title deed restrictions. 

 
The proposed development will utilise existing municipal services that is available in 
the area.  The Engineering Services Department did not object to the proposal from 
an engineering services’ point of view, subject to adherence to conditions, which 
amongst other include the payment of a bulk services levy.  Access to Portion A will 
be obtained via a servitude right of way over the Remainder of Erf 708, De Kelders.  
Although the registration of a right of way servitude is exempt from a formal land use 
application process, the proposed subdivision plan indicates that sufficient space will 
be provided for Portion A to gain access to the road network. 

 
Considering the abovementioned the proposed application can be considered 
desirable. 

 
13. RECOMMENDATION 

 
1. that the objector be notified of the decision and that the objection submitted is 

not compliant in terms of Section 52 of the with the Overstrand Municipality By-
Law on Land Use Planning, 2015 and that the objection is therefore dismissed; 

  
2. that the application received from Messrs Plan Active Town- and Regional 

Planners on behalf of R Steyn and Y Bittmann-Steyn applicable to Erf 708, De 
Kelders for the following: 
 

• removal of restrictive title deed condition D.(e) as contained in Title Deed 
T60347/2018 applicable to Erf 708, De Kelders in terms of Section 16(2)(f) 
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of the Overstrand Municipality By-Law on Municipal Land Use Planning, 
2015 (By-Law), and 

 

• application for subdivision in terms of Section 16(2)(d) of the By-Law in 
order to subdivide the property into two (2) portions, namely Portion A 
(±735m² in extent) and a Remainder (±664m² in extent), 

 
be approved in terms of the provisions of Section 61 of the By-Law, subject to 
the following conditions: 

  
 (a) that the approval is only for the subdivision as indicated on Subdivision 

Plan No. dekeld708.drw as submitted with the application; 
   
 (b) that the conditions in the Services Report (attached as Annexure G), be 

complied with;  
   
 (c) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation, and 
   
 (d) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with. 
   
3. that the applicant be notified of its right of appeal in terms of Section 78 of the 

Overstrand Municipality By-Law on Land Use Planning, 2015 with regard to the 
above conditions of approval. 

 
14. REASONS FOR RECOMMENDATION 

 
❖ The application has followed due procedure. 
❖ None of the relevant departments have any objection. 
❖ The proposed subdivision is in line with the applicable municipal and provincial 

planning policy and will make more efficient use of brownfield land within the 
urban edge.  

❖ The proposal will not negatively impact on existing/vested rights of adjoining 
property owners. 

❖ The proposed application fits in with the character of the surrounding area, and 
is desirable. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Subdivisional Plan 
Annexure D: Title Deed T60347/2018 
Annexure E: Objection 
Annexure F: Comment on objection 
Annexure G: Services Report 
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