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4.3 
ERF 13, 22 HOOP STREET, GANSBAAI, OVERSTRAND MUNICIPAL AREA: 
APPLICATION FOR REZONING, CONSENT USE AND DEPARTURE : MESSRS ME 
PLANNERS ON BEHALF OF MC FRANKEN 
 
13 GGB (2622/2018) 
SW van der Merwe (028) 313 8900 Hermanus Administration 
15 December 2020 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 19 June 2020 from Messrs ME Planners on 
behalf of MC Franken in terms of the Overstrand By-Law on Municipal Land Use 
Planning, 2015 (By-Law) applicable to Erf 13, Gansbaai for the following: 

 
• rezoning from Residential Zone 1 (SR1) to Business Zone 3: Local Business (B3) 

and consent use in terms of Sections 16(2)(a) & (o) of the By-Law in order to 
accommodate a restaurant, place of entertainment and two (2) residential rooms 
on the property, and 

• departure in terms of Section 16(2)(b) of the By-Law to encroach the southern 
lateral building line from 3m to 2,79m and the rear building line from 4,5m to 
1,153m to accommodate the existing dwelling and outbuilding as well as a 
departure from the applicable on-site parking ratio in order to provide four (4) on-
site parking bays per 100m² GLA instead of six (6). 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B and 
the proposed Site Development Plan is attached as Annexure C.  

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Erf 13, Gansbaai measures 892m² in extent.  The property is developed with a 
dwelling and associated outbuilding.  The property is currently used as a restaurant 
with the property owner residing on the premises. 

 
The surrounding area has a mixed character comprising residential properties to the 
north and west, a church abutting to the south and business properties on the 
opposite side of Hoop Street, comprising a restaurant, self-catering and function 
venue. 

 
The applicant seeks to legalise the restaurant, hence the application for rezoning and 
consent use to accommodate the restaurant, two (2) residential rooms 
(accommodation for owner) and proposed place of entertainment to allow dinner 
theatre.  The application also entails a departure to accommodate the encroachment 
of the existing building due to the more restrictive building lines applicable to 
Business Zone 3 as well as a departure from the applicable parking ratio from six (6) 
on-site parking bays per 100m² GLA to four (4). 
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The restaurant will be open for dinner only, seven (7) days per week during season 
and five (5) days a week during winter with a month shut down during June.  The 
restaurant is a 50-seat fine dining establishment.  Application is also made for a 
place of entertainment to provide cabaret entertainment on the menu for the 
restaurant. 

 
The owners’ accommodation (residential rooms and associated water closets) 
comprises 60,18m².  The total GLA of the restaurant for the provision of on-site 
parking amounts to 174,64m², thus triggering provision of seven (7) on-site parking 
bays for the restaurant as well as two (2) parking bays for the residential rooms.  A 
total of nine (9) on-site parking bays, including one (1) disabled parking bay provided 
on-site.  Access to the on-site parking area is obtained from Hoop Street. The 
restaurant provides employment for ten (10) employees in addition to the owner / 
manager. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The applicant’s motivation (refer to Annexure B) is summarised as follows: 

 
❖ Application comprising rezoning to Business Zone 3, consent use for a 

restaurant, place of entertainment (cabaret shows) and residential rooms 
(owners’ accommodation). 

❖ Application for departure in order to accommodate existing structures over the 
lateral and rear building line due to the more restrictive lateral and rear building 
being under Business Zone 3. 

❖ The character of the area will not be adversely affected. 
❖ No impact on heritage resources. 
❖ Neighbours did not object to the existing structures that encroach the building 

line. 
❖ The premises will be limited to a restaurant and will not include a bar. 
❖ The surrounding area is characterised predominantly by business uses 

interspersed with residential uses. 
❖ Commercial use forms a predominant part of the character of the area. 
❖ The application property is part of the CBD. 
❖ Access to an on-site parking area providing nine (9) parking bays (including a 

disabled parking) will be provided from Hoop Street in accordance with 
municipal requirements. 

❖ The development enhances the future character of the area. 
❖ Applicant identified a need for a restaurant and associated business concerns 

forming part of the tourist industry in Gansbaai. 
❖ The property is large enough to adhere to on-site parking requirements. 
❖ The business is not undesirable and will not detract from vested rights of 

adjoining property owners, nor the built environment. 
❖ The business is desirable and offers a service that will benefit the local 

community. 
❖ The development complies with the Scheme Regulations. 
❖ The development does not impact traffic flows. 
❖ The development is already serviced and approval will have an additional 

impact on municipal services.  
❖ The Title Deed does not contain any title deed restrictions that prohibit the 

proposed development. 
❖ The development is consistent with the PSDF, SDF, OMGMS and IDF. 
❖ The development does not trigger listed activities in terms of NEMA. 
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❖ The development is consistent with the planning principles in terms of LUPA 
and SPLUMA 

 
 

5. ADMINISTRATIVE COMPLIANCE 
 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 31 July 2020 4 September 2020 

Notices Yes 31 July 2020 4 September 2020 

Ward councillor Yes 31 July 2020 4 September 2020 

Total comments ONE (1) objection was received 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Fire Services 3/08/2020 

The Fire Department has no 
objection subjected to 
compliance with provisions of 
SANS 10400-A: 2016, SANS 
10400-T & By Law Relating 
to Community Fire Safety. 

Waste Management 20/08/2020 
No objection, so long as a n 
adequate refuse storage area 
is provided for. 

Environmental Section 3/09/2020 No objection. 

Engineering Services 4/09/2020 Annexure F. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
A letter of objection had been received from HL Fourie, the owner of Erf 10, 
Gansbaai.  The objection letter is attached as Annexure D and the applicant’s 
comment as Annexure E. 

 
The objector specifically states that no objection is raised to the rezoning, consent 
use for a restaurant and residential rooms, nor the rear- and lateral building lines 
departure. 
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The main grounds of objection relate to the place of entertainment (live 
entertainment) in terms of noise and impact on the character of the area, being the 
holiday dwelling on Erf 10, as well as the on-site parking area adjacent the objector’s 
property boundary.  The objector in his objection letter proposes mitigation measures 
discussed with the applicant as follows: 

 
i) replacement of the vibacrete wall between Erven 10 and 13 with a 2,4m high 

boundary wall, before the end of February 2021, and 
ii) that the place of entertainment be limited to cabaret entertainment within 

permitted noise levels, limited to four (4) events per quarter, limited to four (4) 
hours per session between 10:00am and 22:00pm. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
The Blue Goose Restaurant has been running in the same street since December 
2012 without complaints and is prepared to do everything in his power to adhere to 
the applicable municipal regulations pertaining to the operation of the business.  The 
applicant further advised that no objection is offered to the suggestions made by 
Mr Fourie, that live entertainment is dinner theatre with performances lasting a 
maximum of 1,5 hours.  Further, the applicant only held two dinner theatre events 
over the last two (2) years. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS (Town Planner’s comment on 

objections/and response thereon) 
 

The Blue Goose Restaurant currently operates for about eight (8) years without any 
complaint history, initially from an adjoining commercial property, namely Erf 19.  The 
aforesaid property also currently accommodates a restaurant.  The Blue Goose 
restaurant relocated to the subject property during 2018 without any known 
complaints to date. 

 
The applicant in his response advised that the place of entertainment will be limited to 
dinner theatre and that he agrees with the proposed mitigation measures suggested 
by the objector pertaining to the dinner theatre component. 

 
The proposed boundary wall height of 2,4m is not in accordance with the Scheme 
Regulations.  During the site inspection it was noted that the existing vibacrete wall 
needs replacement in certain sections.  The applicant indicated that he is prepared to 
replace the vibacrete wall with a brick-built boundary wall.  The opinion is held that 
this is a civil matter and should be agreed to between the respective parties. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

86



MUNICIPAL PLANNING TRIBUNAL  28 JANUARY 2021 

 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application: 

 
Spatial Justice 
The proposal will not perpetuate past spatial imbalances and provide access to 
opportunities to all (i.e. commercially zoned land, employment opportunities). 

 
Spatial sustainability 
The property is situated within the urban edge and will not impact on 
agricultural land or environmental sensitive or biodiversity rich areas.  The 
development is situated within the CBD and allow for mixed use of the property, 
in line with the applicable policy documents. 

 
Efficiency 
The proposed development in accordance with the SDF and OMGMS promotes 
a compact CDB, optimal use of space, energy, infrastructure, resources and 
land. 

 
Spatial Resilience 
The proposed development will allow for / provide land use options allowing for 
flexibility in the use of the property.  The principle relates to climate change to 
ensure that structures and occupants will be able to use their properties with 
little as possible physical and financial discomfort.  The proposal is consistent 
with the applicable strategic policy documents, which adheres to the principle of 
spatial resilience. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The development is consistent with the provision of the SDF that seeks a 
compact CDB tourist friendly CDB whilst assist with improved linkages to the 
harbour.  The development being situated within the CBD is consistent with the 
OMGMS and the IDF. 

 
Consistent with the Spatial Development Framework. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 
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and since end of 2018 from the application property without any objections.  Being a 
dinner restaurant without bar facilities, the opinion is held that the rezoning and 
consent use to permit a restaurant and residential use does not adversely impact 
vested rights of adjoining properties. 

 
The application also entails consent use to conduct a place of entertainment.  
Thereby allowing cabaret style entertainment to be put on the menu.  The applicant 
in his response refers to dinner theatre being offered and agrees to the suggestions 
made by objector limiting it to four (4) events per quarter, not exceeding four (4) 
hours at a time and not outside the hours of 10:00 to 22:00, subject to adherence 
with the applicable noise regulations. 

 
The primary use of the property will be that of a restaurant with occasional live 
entertainment (i.e. cabaret entertainment) offered as part of the sit-down dinner.  
Having had regard to the mitigation measures proposed by the objector as agreed by 
the applicant pertaining to the frequency and hours of such entertainment and 
subject to compliance with the applicable noise legislation, the opinion is held that 
the proposed consent use will not unacceptably detract from the vested rights of 
adjoining property owners by reason of noise and disturbance.  Furthermore, the 
facilities will be limited to a restaurant, should the recommendation be supported, 
thus prohibiting the operation of a bar from the property. 

 
The SDP indicates nine (9) on-site parking bays to be provided with sufficient 
manoeuvring space, accessed from Hoop Street.  Provision is also made for a 
disabled parking bay.  Application is made for departure from the applicable parking 
ratio to lower it from six (6) bays to four (4) bays per 100m².   The proposed 
departure accords with the recently approved Overstrand Municipal Land Use 
Scheme, 2020, which scheme imposes a parking ratio of 4 bays per 100m² GLA.  No 
objections were received against the departure from the parking ratio.  The 
development subject to implementation of the parking layout will not give rise to 
traffic congestion of prejudice vehicle and pedestrian safety. 

 
Lastly, the application entails a departure of the 3m lateral building line to 2,7m and 
the 4,5m rear building line to 1,153m to accommodate the existing building and an 
outbuilding.  The departures are the result of the more restrictive lateral- and rear 
building lines applicable to Business Zone 3 properties.  The departures relate to 
existing structures and does not detract from the character of the area and vested 
rights of adjoining properties. 

 
The development is supported from an engineering services’ point of view subject to 
compliance with conditions of approval, amongst others payment of a bulk services 
levy. 

 
The application for rezoning, consent use and departure are consistent with the 
applicable policy documents, compatible with the character of the area and will not 
unacceptably detract from the vested rights of adjoining properties.  The 
development promotes the economic growth and strengthens the CBD of Gansbaai, 
provide much needed employment opportunities, whilst ensuring optimal use of 
services.  Having had regard to the above the application is considered desirable. 
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12. RECOMMENDATION 
 

1. that the application in terms of Section 16(2)(a) of the Overstrand Municipality 
By-Law on Municipal Land Use Planning, 2015 (By-Law) for the rezoning of Erf 
13, Gansbaai from Residential Zone I: Single Residential (SR1) to Business 
Zone 3: Local Business (B3), be approved in terms of the provisions of 
Section 61 of the By-Law; 

  
2. that the application in terms of Section 16(2)(o) of the By-Law for a consent 

use to accommodate a restaurant and place of entertainment and two 
residential rooms (owners accommodation), be approved in terms of the 
provisions of Section 61 of the By-Law; 

  
3. that the application for departure in terms of Section 16(2)(b) of the By-Law for 

a departure in order to encroach the southern lateral building line from 3m to 
2,79m as well as the encroachment of the rear building line from 4,5m to 
1,153m to accommodate the existing building and outbuilding, be approved in 
terms of the provisions of Section 61 of the By-Law; 

  
4. that the application for departure in terms of Section 16(2)(b) of the By-Law to 

relax the parking ratio appliable to the restaurant from six (6) bays to four (4) 
bays per 100m² GLA, be approved in terms of the provisions of Section 61 of 
the By-Law, 

  
5. that the approvals in paragraphs 1. to 4. above be subject to the following 

conditions: 
  
 (a) that a bar / tavern may not be conducted from the premises; 
   
 (b) that the parking layout be implemented in accordance with the approval 

in (a) above; 
   
 (c) that the requirements of Engineering Services (attached as Annexure F), 

be adhered to; 
   
 (d) that building plans be submitted to the Building Department for approval 

within thirty (30) days of the decision date, and that all conditions of the 
Building- and the Fire Department be complied with at that stage; 

   
 (e) that applicable rates and service tariffs, as determined by the annual 

budget be made applicable, which tariffs are automatically adjusted in 
terms of the annual budget; 

   
 (f) that the display of signage be subject to compliance with the Municipal 

By-Law on Signage; 
   
 (g) that this permission do not permit the provision of gambling facilities; 
   
 (h) that the applicant shall appoint a suitably qualified noise specialist and 

implement the applicable mitigation measures at his cost, should any 
justified complains regarding noise and disturbance being received; 
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 (i) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with, and 
   
 (j) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation. 
 

6. that the applicant and person who commented be notified of their right of 
appeal in terms of Section 78 of the Overstrand Municipality By-Law on Land 
Use Planning, 2015 with regard to the above conditions of approval. 

 
13. REASONS FOR RECOMMENDATION 

 
❖ The application has followed due procedure. 
❖ The development is consistent with the applicable strategic policy documents. 
❖ The development is consistent with the planning principles. 
❖ The development does not detract from the character of the surrounding area. 
❖ The development does not unacceptably detract from the vested rights of 

adjoining property owners 
 

14. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Site Development Plan 
Annexure D:  Objection received 
Annexure E: Comment from applicant 
Annexure F: Services Report 

 
SIGNATURE 
 

REGISTERED PLANNER 
 

Name:   H VAN DER STOEP 
 

SACPLAN Reg No:   A/1708/2013 
 

Signature:  ___________________ 
 

Date:   ___________________ 
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