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4.2 
ERF 1638, 2 KUSWEG, SANDBAAI, OVERSTRAND MUNICIPAL AREA: APPLICATION 
FOR REMOVAL OF RESTRICTION AND SUBDIVISION: MESSRS PLAN ACTIVE ON 
BEHALF OF MV ALCOCK 
 
1638 HSB (3857) 
H van der Stoep (028) 313 8900 Hermanus Administration 
19 November 2018 

 
1. EXECUTIVE SUMMARY 

 
An application applicable to Erf 1638, Sandbaai has been received on 
17 November 2017 from Messrs Plan Active on behalf of MV Alcock for the following: 

 
 Removal of restrictive title conditions in terms of Section 16(2)(f) of the 

Overstrand Municipality By-Law on Municipal Land Use Planning, 2015 for the 
removal of restrictive title deed conditions I.2.(a), I.2.(b), I.2.(c) and I.2.(d) as 
contained in Title Deed T4235/2017 applicable to the above erf in order to 
subdivide the property into two (2) portions, as well as to be in line with the 
relevant development rules and primary rights as contained in the Overstrand 
Zoning Scheme. 

 
 Subdivision in terms of Section 16(2)(d) of the Overstrand Municipality By-Law on 

Municipal Land Use Planning, 2015 in order to subdivide the property into two (2) 
portions namely Portion A (±655m² in extent) and Portion B (±759m² in extent),  

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, 
whilst the proposed Subdivisional Plan is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The erf is zoned Residential Zone 1: Single Residential, measures 1414m² in extent 
and is located in the residential area of Sandbaai.  The property is developed with a 
dwelling unit and a garage. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
Only the main points of motivation are summarised as follows (the detailed report is 
attached as Annexure B): 

 
 The landowner intends to subdivide the property to create one (1) additional erf 

and a remainder.  The Title Deed contains restrictions that stipulates that the 
property may not be subdivided and that it may be used for residential purposes 
only. 

 The subject property is situated on the corner of East End Street and Marine 
Road, Sandbaai.  It is situated in a predominantly residential area with existing 
low cost housing further east of East End Street and single residential erven 
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north of Marine Road.  A new residential development scheme (Skulphoek) has 
been approved on the vacant portion of Erf 243, Hermanus situated to the south-
east of Erf 1638, Sandbaai. 

 The property is zoned Residential Zone I and there is a dwelling situated on the 
property.  Surrounding properties are zoned for single residential and public road 
purposes. 

 Erf 1638, Sandbaai is 1414m² in extent and is much larger than the average 
Sandbaai erven that varies in size between 600 and 700m².  The subdivision will 
fit in with the current character of the residential erven in the same residential 
block. 

 The reasons to have the title deed restrictions removed is mainly to give the 
owner the opportunity to utilise the property to its fullest potential in terms of the 
primary land use rights under the current zoning of Residential Zone 1. 

 Erf 1638, Sandbaai is a corner erf.  The title deed restriction, paragraph 2(d), 
prescribes a 4.72m street building line that is more restrictive than the prescribed 
building lines in terms of the Overstrand Municipality Zoning Scheme under a 
zoning of Residential Zone 1.  With the removal of the restrictive title deed 
condition the landowner will at least gain an additional 1,44m to build. 

 It is not proposed to depart from any land use restrictions as prescribed in the 
Overstrand Municipality Zoning Scheme. 

 Due to the fact that Erf 1638, Sandbaai is within an already developed residential 
area, municipal services already exist to which the newly created erf could 
connect to.  The Overstrand Municipality confirmed that there is capacity to 
provide the proposed additional erf with municipal services i.e. water, electricity, 
sewage and refuse removal. 

 In terms of the Overstrand Wide Spatial Development Framework the subject 
property is earmarked for residential purposes.  The residential zoning of the 
subject erf will be retained after subdivision has taken place. The proposed 
minimum erf size for erven in Sandbaai is currently 550m². 

 With reference to the Overstrand Municipality Growth Management Strategy, 
2010 (OMGMS) the subject erf falls within Planning Unit 3 that consists mainly of 
Sandbaai’s single residential erven.  No densification of this planning unit is 
proposed. 

 Erf 1638, Sandbaai is a consolidation of Erven 144 and 1636, Sandbaai.  Each 
subdivision application should be dealt with on its own merit.  In this instance 
Erf 1638, Sandbaai is much larger in extent than the surrounding erven and even 
after subdivision it will still be compatible with the areas of the residential erven in 
the vicinity and can therefore be supported. 

 The property is not situated within the Heritage Overlay Zone as determined by 
the OMGMS.  The property is not earmarked for heritage conservation purposes 
in terms of the Overstrand Heritage Survey Report (2009). 

 The subject property is not associated with any important persons or groups or 
important events and activities.  The subject property has no association with the 
history of slavery and is not used for living heritage. 

 The proposed subdivision and removal of restrictive title deed conditions do not 
trigger any listed activities in terms of the National Environmental Management 
Act (NEMA), 1998 (Act no. 107 of 1998). 

 Spatial Justice:  The proposed subdivided portion will be in line with the current 
erf sizes in the vicinity and also conforms to the prescribed minimum erf size 
applicable to erven within the Sandbaai area.  The restrictive title deed conditions 
to be removed are more restrictive than the land use restrictions prescribed in the 
Overstrand Municipality Zoning Scheme under the current zoning that is 
Residential Zone 1.  It is therefore proposed that only the land use restrictions in 
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terms of the Overstrand Municipal Zoning Scheme under a zoning of Residential 
1 apply and not the restrictions prescribe in the Title Deed. 

 Spatial sustainability:  The proposed subdivision and removal of restrictive title 
deed conditions are in line with the current character of the established 
residential area.  The proposed applications will have no impact on the 
conservation worthy areas of Sandbaai.  Spatially the land use and erf size of 
Portions A and B of Erf 1638, Sandbaai will be in line with the residential 
character of the area. 

 Efficiency:  The proposed additional erf is easily accessible and conveniently 
located in Sandbaai in close proximity of beaches, shops and Hermanus. 

 Spatial Resilience:  Spatial resilience is not applicable to this application. 
 Good administration:  Our company is committed to the principle of good 

administration and will cooperate with the Overstrand Municipality to ensure a 
time efficient, uncomplicated land use planning process.  The land use 
application will follow due process as stipulated in the relevant Municipality’s By-
Law and related Provincial and National Land Use Planning Legislation.  All 
measures will be taken to ensure an efficient and streamlined process within the 
applicable timeframes as stipulated by the Overstrand Municipality’s By-law on 
Municipal Land Use Planning, 2016. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Gazette Yes 2 March 2018 6 April 2018 

Local newspaper Yes 27 February 2018 6 April 2018 

Notices Yes 14 December 2017 19 January 2018 

Ward councillor Yes 14 December 2017 19 January 2018 

Total comments ONE (1) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 47 – 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) 

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  
Date 
received 

Summary of comments Recommendation  

Building Control 9/01/2018 

*Supported subject to 
submission of building 
plans for building works 
in compliance with 
SANS10400. 
*The existing structure is 
dilapidated to such an 

Positive 
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extent that should the 
subdivision be approved 
condition that existing 
structure be upgraded to 
Municipal satisfaction or 
demolished. 

Local Heritage 9/01/2018 No objection. Positive 

Fire Department 23/01/2018 

No objection, provided 
that all new structural 
development is in 
compliance with the 
National Fire Protection 
Regulations 
SANS10400T:2011. 

Positive 

Engineering Services 24/01/2018 Attached as Annexure G. Positive 

Telkom 11/06/2018 Attached as Annexure H. Positive 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
One (1) comment was received against the proposal, and is summarized as follows: 

 
P Dickens - Erf 1637, Sandbaai 

 
1. As I understand the original reason why the subject property was combined 

from two (2) lots of land and the reason the Dickens Family Trust’s property 
was also combined as two (2) lots of land is because the original owner of 
Erf 1638 and my late father both approached the Municipality to have what was 
a section of undefined land zoned for private and commercial usage and made 
available for this (this I understand was land originally intended for municipal 
road work which had subsequently been changed).  They in turn agreed to both 
buy their respective lots as large double unit stands. 

 
2. As I understood from my father, whilst he was still alive, that a gentlemen’s 

agreement existed between the original owner and himself as to building works, 
my father would build a large house on his two (2) lots of land and the original 
owner would confine his building works to ensure substantially unobstructed 
ocean views from Erf 1637, which at the time operated as a B&B commercial 
property.  This remained in place as a gentlemen’s agreement for many years 
and the original owner in fact eventually simply sat on his property a capital 
investment, whilst my family engaged further building works on Erf 1637 to 
enhance its sea views over Erf 1638 over a period exceeding fifteen (15) years. 

 
3. In applying to subdivide the land, no attempt by the current owner to offer this 

lot of land for sale was made, so we have been unable to preserve any sea 
views should building go ahead. 

 
4. The property is subject to a long standing gentlemen’s verbal agreement and in 

the case of my father, he has passed away so he cannot be consulted, I am not 
really sure what to do.  If a large residence is to be built in front of our property 
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it will most certainly serve to devalue our family trust’s property substantially 
and will render works done to create sea views null and void – and in fact may 
even infringe on our privacy and theirs, given our viewing platforms and 
windows. 

 
P Dickens Erf 1637, Sandbaai: Additional comments within timeframe 

 
1. In addition I have asked my late father’s widow, Mrs Trudy Dickens, as to the 

history of Erf 1638.  She advised that my father in an attempt to secure his sea 
views and business interests, once the property in question is derelict and left 
abandoned, did make enquiries as to the subdivision of the property.  The 
reasons for the enquiry that he intended to buy this portion of the property 
should it be possible to subdivide it.  According to Mrs Dickens the then town 
planner declined the attempt to subdivide the property maintaining that the erf 
as outlined had to remain intact as one unit.  Mrs Dickens recalls this enquiry 
been made and subsequently not to subdivide it was made between 2001 and 
2003. 

 
2. Should it be possible to now subdivide this property there have been obvious 

interests from my family in purchasing it in the past and those interests remain 
to this day. 

 
Building Department 

 
“The existing structure is dilapidated to such an extent that should the subdivision be 
approved condition that existing structure be upgraded to municipal satisfaction or 
demolished.” 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 

 Sizes of erven in the same residential block vary from 600m² to 700m².  The 
subject property is 1414m² in extent and the proposed subdivided portions are in 
line with the existing erf sizes in the vicinity. 

 

 According to Mr Dickens his late father and the previous owner had a 
gentlemen’s agreement regarding building works.  The new owner has no 
knowledge of any agreements and no restrictions as mentioned were entered in 
to the respective Title Deeds.  The new owner of Erf 1638 can therefore not be 
held liable for agreements between previous owners of the subject erf and the 
deceased owner of Erf 1637. 

 

 The subdivision will create one additional property with a Residential 1 zoning 
that can be developed in accordance with the Zoning Scheme.  The remainder 
and the additional erf will have to comply with the prescribed building lines.  A 2m 
side building line for each erf applies that allows a corridor of 4m that makes 
provision for the owner of Erf 1637 to still have a view of the sea. 

 

 Without subdividing the property the owner would be well within his rights to 
extend his current dwelling across the property that will block the views of the 
owner of Erf 1637.  A height restriction of 8m applies in accordance with the 
Zoning Scheme.  Application is for the subdivision of the property only and no 
building line departures. 
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 The subdivision of the property is desirable for the area.  The removal of the 
restrictive title deed conditions will give the owners of the new portion and the 
remainder the right to develop the properties to its full potential in terms of the 
Zoning Scheme. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
It should firstly be emphasized that Erf 1637 is owned by a trust (“Dickens Children 
Family Trust”) and that Mr Dickens commented on behalf of a trust with trustees 
without a Resolution of the Board of Trustees that accompanied his comments 
providing him Power of Attorney to act on his own accord on behalf of the trust.  The 
comments can thus be regarded as being the comments of Mr Dickens only and does 
not necessarily reflects that of the trust. 

 
The comments of the applicant on Mr Dickens’ comments are supported.  It is the 
opinion that the new owner could hardly, if at all, be aware of any such gentlemen’s 
agreements between the previous owners of Erven 1637 and 1638 with regard to the 
protection of sea views as no evidence has come forth of any recordings to proof 
such assumptions.  In this regard it should be kept in mind that the new owner of 
subject property only recently, during 2017, purchased the property.  The new owner 
of Erf 1638 can therefore not be held liable for agreements between previous owners 
of the subject erf and the deceased owner of Erf 1637. 

 
It is also agreed with that the owner of the subject property can expand the 
development on his property in an easterly direction with a height restriction of 8m 
and a 2m lateral building line restriction that will without doubt have an impact on the 
sea views of the owners of Erf 1637.  This would be within the full rights of the owner 
of the subject property.  In addition, should the application be approved and the newly 
created portion is being developed by the new owners in compliance with the 
applicable parameters, it will most probably have the same affect should the owner of 
the subject property develop the property in an easterly direction.  The claimed sea 
views of Erf 1638 can therefore in any event not be legally protected or claimed. 

 
It is the opinion that the leading points of comment of Mr Dickens are based on 
hearsay only as no substantial proof thereof could be provided.  The comments 
should therefore not be entertained. 

 
Mr Dickens also queried, in a later e-mail, a wendy type structure that the owner of 
the subject property constructed at the eastern section of the property without the 
necessary building plans.  The matter was referred to the Building Department for 
further investigation. 

 
Comment was not requested from the applicant with regard to the Building 
Department’s comment since the landowner submitted plans in the meantime to 
upgrade the dwelling unit. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
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10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 
The application will not perpetuate spatial injustices. 

 
Spatial sustainability 
The application is located within the urban edge and thus will not lead to urban 
sprawl.  No natural habitat is impacted upon and will have no negative influence 
on the environment. 

 
Efficiency 
The application will optimize the use of property in terms of municipal services 
and infrastructure. 

 
Spatial resilience 
The application will ensure that the existing resource (land) is used to its 
maximum in an affordable manner and in line with the Overstrand Municipality’s 
forward planning documents. 

 
Good administration 
The application follows the required planning procedures and a good public 
participation process has been followed. 

 
10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as Point 10.2 above. 
 

10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable Policies 
 

Consistent with the Zoning Scheme and the Spatial Development Framework. 
 

10.5 (In)consistency with guidelines prepared by the Provincial Minister 
 

N/A 
 

10.6 Impact on Municipal engineering services 
 

The existing services are available and have been viewed positively by the 
Engineering Department. 

 
10.7 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 
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10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand spatial documents. 

 
10.9 Additional Planning Motivation For Removal of Restrictive Conditions 

 
The financial or other value of the rights 

 
The removal of the relevant conditions will have a beneficial financial impact for 
the landowner since an additional erf will be created that can be sold as a 
separate entity, whilst keeping the remainder of the application property. 

 
The personal benefits which will accrue to the holder of rights and/or to 
the person seeking the removal 

 
The original holder of rights was the township developer whose rights became 
null and void when the Municipality took over its functions. 

 
The social benefit of the restrictive condition remaining in place, and/or 
being removed/amended 

 
Whether the restrictive conditions remain intact or being removed from the Title 
Deed, it will have no social benefit. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
No, it will only result in the property being subdivided into two (2) portions, and 
will further ensure that the landowner gains the primary land use rights and 
parameters applicable to residential erven as set out in the Zoning Scheme. 

 
10.10 THE DESIRABILITY OF THE PROPOSAL 

 
Removal of Restrictive Title Deed Conditions 

 
The property is burdened with restrictions in the Title Deed.  The owner of the 
subject property wishes to have the relevant restrictive conditions removed 
from the Title Deed in order to subdivide the property into two (2) portions, as 
well as to be in line with the applicable development parameters as set out in 
the Zoning Scheme.  The owner further wishes to bring the property rights in 
line with the primary rights applicable to single residential properties as set out 
in the Zoning Scheme.  The removal of all the restrictive title deed conditions, 
and not only the condition that prohibits the subdivision thereof, will ensure that 
the landowner will be able to utilize the properties to its maximum, thus more 
effectively in an affordable manner and in line with the Overstrand 
Municipality’s forward planning documents.  Development will still be in line with 
the development rules as set out in the Zoning Scheme, thus development 
control will still be in place.  It will also not be to the detriment of the broader 
area of Sandbaai since numerous similar applications have already been 
approved in the past in Sandbaai.   

38



AGENDA OF THE MUNICIPAL PLANNING TRIBUNAL 24 JANUARY 2019 
 
 

Subdivision 
 

Erven in the block in which the application property is situated have an average 
size of approximately 722m².  The subject property and the property of the 
complainant are excluded from the calculation as both erven are consolidated 
erven.  (From the General Plan of Sandbaai it appears that portions of East 
End Street were purchased in the past by both the former owners of the subject 
property and Erf 1637 that was consolidated with their respective erven.)  There 
is no indication of erven that were subdivided in the block of erven in which the 
subject property is situated.  Notwithstanding the latter, it can be argued that 
should the subdivision be allowed, the subdivided portions being approximately 
655m² and 759m² in size, are comparative in nature to the character of the 
surrounding area.  Subsequently it is the opinion that the subdivided portions 
would not detract from the existing erf sizes in the immediate vicinity of the 
subject property.  The earlier Greater Hermanus Sub Regional Spatial 
Development Framework, 2000 allowed for a minimum erf size of 550m² of 
residential properties in Sandbaai after subdivision.  The said framework is still 
used as a guideline for subdivisions in Sandbaai.  Both the proposed portions 
will be larger than the minimum guideline size of 550m².  Another point that 
needs to be taken into consideration is the fact that densification within urban 
areas are more acceptable than the expansion of urban edges, thus in line with 
forward planning policies.  In view of the afore-said the subdivision is regarded 
as being desirable from a town planning perspective. 

 
In view of the above, it is the opinion that the application under consideration 
for the removal of the restrictive title deed conditions, and the subdivision of the 
property holds sufficient merits not to be deemed undesirable from a town 
planning perspective and should be supported in the manner as set out in the 
recommendation of this submission.  

 
11. RECOMMENDATION 

 
1. that the application in terms of Section 16(2)(f) of the Overstrand 

Municipality By-Law on Municipal Land Use Planning, 2015 (By-Law) for 
the removal of restrictive title deed conditions I.2.(a), I.2.(b), I.2.(c) and 
I.2.(d) as contained in Title Deed T4235/2017 applicable to Erf 1638, 
Sandbaai in order to subdivide the property into two (2) portions, as well as 
to be in line with the primary rights and development parameters 
applicable to single residential properties as set out in the Overstrand 
Zoning Scheme, be approved in terms of the provisions of Section 61 of 
the By-Law; 

  
2. that the application in terms of Section (16)(2)(d) of the By-Law for the 

subdivision of Erf 1638, Sandbaai into two (2) portions, namely Portion A 
(±655m² in extent) and Portion B (±759m² in extent), be approved in terms 
of the provisions of Section 61 of the By-Law; 

  
3. that the approvals in Points 1. and 2. above be subject to the following 

conditions: 
  
 (a) that this approval is for the subdivision as indicated on Plan No 

sand1638.drw dated 10/2017 that was submitted with the 
application; 
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 (b) that all the conditions in the Engineering Report and Telkom 
(attached as Annexures G and H), be complied with; 

   
 (c) that this approval does not absolve the applicant from compliance 

with any other relevant legislation, and  
   
 (d) that the development parameters as prescribed in the relevant 

Zoning Scheme be applicable to the two (2) land units. 
   
4. that the applicant and the objector be notified of its appeal rights in terms 

of Section 78 of the Overstrand Municipality By-Law on Land Use 
Planning, 2015 with regard to the above conditional approvals. 

 
12. REASONS FOR RECOMMENDATION 

 
 The application has followed due procedure. 
 The objection does not carry substantiated proof to validate the points thereof. 
 No objections were received from internal Municipal Departments. 
 It is in line with policy documents. 
 Is not regarded as being undesirable from a town planning point of view. 

 
13. Annexures 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Subdivisional Plan 
Annexure D: Title Deed T4235/2017 
Annexure E: Comment received 
Annexure F: Applicant’s response to comment received 
Annexure G: Services Report 
Annexure H: Telkom 

 
SIGNATURES 

 
 

REGISTERED PLANNER: 

Name :   H VAN DER STOEP 

SACPLAN Reg No:  A/1708/2013 

Signature :  ___________________ 

Date:   ___________________
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