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4.1 
ERF 3221, 16 LAGOON DRIVE, ONRUS RIVER: APPLICATION FOR REMOVAL OF 
RESTRICTIVE TITLE DEED CONDITION, DEPARTURE AND DETERMINATION OF AN 
ADMINISTRATIVE PENALTY: INTERACTIVE TOWN & REGIONAL PLANNING ON 
BEHALF OF PH VAN NIEKERK 
 
3221 HON (4299/2022) 
H Olivier (028) 313 8900 Hermanus Administration 
11 July 2023 
 

1. EXECUTIVE SUMMARY 
 

An application has been received on 29 November 2022 from Interactive Town & 
Regional Planners on behalf of PH Van Niekerk on Erf 3221, Onrustrivier in terms of 
the Overstrand Municipality Amendment By-Law on Municipal Land Use Planning, 
2020 for the following: 

 
❖ Removal of Restrictive Title Deed Conditions in terms of Section 16.(2)(f) of 

the Overstrand Municipality Amendment By-Law on Municipal Land Use 
Planning, 2020 for the removal of restrictive title deed conditions E.7 as 
contained in Title Deed T3925/2014 of the property to accommodate the existing 
dwelling and structures. 

 
The restrictive title conditions read as follows: 

 
“E. ONDERHEWIG VERDER aan die volgende voorwaardes opgele deur die 

Administrateur in terme van Ordonnansie Nr 33/1934 met die goedkeuring 
van die stigting van Onrust Rivier Dorp Uitbreiding Nr 3 en vervat in gesegde 
Transportakte Nr T29867/80, naamlik:  

 
7. NO building or structure or any portion thereof except boundary walls 

and fences, shall except with the consent of the Administrator, be 
erected nearer than 5m to the street line which forms a boundary of this 
erf, nor within 3m of the rear or 1,5m of the lateral boundary common to 
any adjoining erf, provided that with the consent of the local authority – 

 
(i) an outbuilding used solely for the housing of motor vehicles and not 

exceeding 3m in height measured from the ground floor of the 
outbuilding to the wall plate height thereof, may be erected within 
such side and rear spaces, and any other outbuilding of the same 
height may be erected within the rear space and side space for 
distance of 12m measured from the rear boundary of the erf, 
provided that in the case of a corner erf the distance of 12m shall be 
measured from the point furthest from the streets abutting the erf; 

 
(ii) an outbuilding in terms of subparagraph (i) may only be erected 

nearer to a lateral or rear boundary of a site than the above 
prescribed spaces, if no windows or doors are inserted in any wall 
facing such boundary.” 

 
❖ Departure in terms of Section 16(2)(b) of the By-Law to relax the northern lateral 

building line from 2m to 1,3m to accommodate the existing dwelling on the 
property. 
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❖ Determination of an Administrative penalty application in terms of Section 
16.(2)(q) of the By-Law for the unauthorized building line encroachments as 
stipulated above. 

 
A Locality Plan of the property concerned is attached as Annexure A.  The Motivation 
Report from the applicant in support of the proposal is attached as Annexure B, while 
the proposed Site Development Plan is attached as Annexure C.  The Title Deed is 
attached as Annexure D. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The erf measures 700m² in extent and is developed with a double storey dwelling 
with garage.  The erf is in a residential area and is zoned Residential Zone I. 

 
The property owner illegally constructed some low decking and made minor 
alterations to the dwelling, and some of the decking and alterations is over Title Deed 
and Land Use Scheme building lines.  He is also rectifying some historic 
encroachments over building lines which was only now determined after the building 
position on the erf was surveyed. 

 
Application is then also made not to pay an administrative penalty.  

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
THE MOTIVATION CAN BE SUMMARIZED AS FOLLOWS: 

 
❖ The application is to legalize existing structures and does not impact land use or 

spatial planning and therefore the proposal is fully consistent with the 
requirements of the spatial development policies of the Overstrand Municipality. 

❖ The original dwelling was approved in 1987. The current property owner 
purchased the property in 2014. 

❖ Some building plan approvals were obtained by the existing property owner, but 
no plans were submitted for the enclosing of a roofed stoep above the garage 
and some decking at the rear of the property. 

❖ The property was surveyed in September 2022 and the property owner now 
wants to legalize the buildings/structures that encroaches the Title Deed and land 
use scheme building lines. 

❖ The property owner is also leasing part of the municipal land for garden 
purposes, but this does not form part of this application. 

❖ The total extend of the encroachments are as follows: 
❖ Encroachment of the existing historical dwelling previously approved 1,5m from 

the property boundary, over the 2m northern lateral and 1,5m Title Deed building 
line up to 1,31m from the boundary line.  The encroachment is only 0,19m over 
the approved building plan position and only 0,06m2 in extend.  This was already 
constructed in 2014, and the existing owner only made some changes to 
windows but did submit a building plan for such alterations.  The property to the 
north is a park and this part of the application will have no impact on private 
property owners.  It has no negative impact on privacy, light, safety, services, or 
the character of the area.  
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❖ Encroachment over the 5m Title Deed Street building line up to 4,18m from the 
street boundary line to accommodate the existing dwelling and the enclosure of a 
covered stoep above the garage.  The building still complies with the 4m land use 
scheme street building line and will not have a negative impact on the character 
of the area, privacy, views, safety, or services. 

❖ Encroachment over the 3m rear Title Deed building line to accommodate a low 
deck constructed onto the rear boundary line, and a portion of the existing historic 
dwelling, which was constructed 2,62m from the rear boundary line. 

❖ The application is desirable as it has no negative impact on privacy, light or views 
of neighbouring properties, no negative impact on services or safety, the deck is 
consistent with the zoning scheme with no additional impact, the proposal is 
consistent with the character of the area and only entails the existing dwelling 
and deck. 

 
DETERMINATION OF ADMINISTRATIVE PENALTY 

 
a) Nature, duration, gravity, and extent of the contravention 

 
The portion of the enclosed stoep above the garage is 0,82m over the 5m Title 
Deed Street building line and covers an area of 2,75m² in extend.  The portion of 
the low deck traversing the 3m rear Title Deed building line measures 22,29m² in 
extent.  The portion of the existing dwelling is 0.19m over the 1,5m Title Deed 
building line on which the dwelling was approved, and measures 0,06m² in 
extent.  The dwelling encroaches 0,38m over the 3m rear Title Deed building line, 
and the area encroaching is 2,76m² in extent.  

 
b) The conduct of the person (allegedly) involved in the contravention 

 
The existing owner is co-operative and willing to rectify the existing contravention. 

 
c) Report by a quantity surveyor in matters of unauthorised 

building/construction 
 

Due to the scale of the contraventions a report is not considered necessary. 
 

d) Whether the unlawful conduct was stopped 
 

Due to the low impact of the contraventions, the most practical and cost-effective 
way to stop the unlawful conduct is by legalising the contraventions.  

 
e) Whether the person allegedly involved in the contravention has previously 

contravened this By-Law or a previous planning law 
 

Not according to our knowledge. 
 

PLANNING PRINCIPLES 
 

❖ Spatial Justice 
N/A 

 
❖ Spatial Sustainability 

No impact on agricultural land or biodiversity rich areas and is spatially 
sustainable. 
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❖ Efficiency 
Is the most efficient solution to deal with the dwelling and deck exceeding 
building lines. 

 
❖ Spatial Resilience 

Will not lead to economical or environmental shocks and is consistent with the 
principle. 

 
❖ Good Administration 

The correct consultation process is followed in consultation with the Municipality, 
and relevant government tiers and the general public are enabled to participate.  

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published Closing date for 
comments 

Gazette Yes 10/02/2023 17/03/2023 

Local newspaper Yes 10/02/2023 17/03/2023 

Registered Notices Yes 10/02/2023 17/03/2023 

Ward councillor Yes 10/02/2023 17/03/2023 

Total comments One (1) 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-law on Municipal Land Use Planning? Yes 

Was the application processed correctly (if no, elaborate below): Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA? (can be elaborated further below) Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Fire Department 23/02/2023 No objection. 

Building Control 14/02/2023 No objection. 

Municipal Environmental 
Branch 20/04/2023 No objection. 

Municipal Property 
Administration 07/03/2023 

No objection if there is no further 
extension of the building and no 
encroachment of any building or 
structure onto Municipal Land. 

Engineering Services 21/02/2023 See Annexure G. 
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Telkom 16/02/2023 See Annexure H. 

Eskom 19/05/2023 See Annexure I. 

Cape Nature 05/04/2023 See Annexure J. 

BGCMA 24/03/2023 See Annexure K. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
The application was duly advertised in the local newspaper and Government 
Gazette.  Registered letters were also sent out to 36 surrounding property owners 
and the Onrustrivier Ratepayers Association.  A notice board were also placed on-
site by the applicant’s consultant. 

 
One (1) letter of objection was received, and the applicant was provided with an 
opportunity to respond to the objections.  See Annexures E and F respectively. 

 
The objections, the applicant’s reply and the Municipal Town Planners response 
thereon can be summarized as follows:  

 
OBJECTION 1 - THE APPLICATION IS INCOMPLETE 

 
(a) The south-eastern boundary wall, being part of the rear boundary wall, is 

built on the adjacent public open space.  The land must be purchased from 
the Municipality and rezoned, or the wall must be demolished. 

 
APPLICANT’S RESPONSE 

 
This point of objection has no relevance to the application and should thus be 
ignored.  

 
The south-eastern boundary wall does not form part of the application to legalise the 
existing dwelling or deck.  A section of the wall was built incorrectly and not exactly 
on the boundary as per cadastral survey, but the wall is estimated to be only 35cm 
out of position.  This is considered insignificant in having any impact in terms of 
privacy, view, sunlight, aesthetics, or anything else.  This point of objection 
emphasises that the objector seeks with several irrelevant and insignificant 
details/libel to defame the applicant or application.  Should this point be of real 
concern, it can be corrected. It should also be noted that the applicant currently rents 
that portion of land from the local authority. 

 
TOWN PLANNER’S RESPONSE 

 
The encroachment of an existing boundary wall onto Municipal land is a matter to be 
dealt with between the Municipal Property Administration and the owner of Erf 3221.  
It has no relevance on the application being considered. 

 
OBJECTION 1 - THE APPLICATION IS INCOMPLETE (continues) 
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(b) The north-western corner of the subject property shows a motor gate used 
for access.  The road reserve adjacent to the gate is formal parking for the 
public open space and accordingly clearly shown on the Municipality’s 
zoning plans as well as on the application’s zoning plans. There is no 
servitude right-of-way in favour of the owner of Erf 3221 to use the 
Municipal land as an access point.  This area must be kept open for parking 
for the public. 

 
APPLICANT’S RESPONSE 

 
The objector is factually incorrect in the sense that the gate is not used as an access 
gate; the access gate to the property is directly in front of garage.  The gate 
accesses directly onto the widened road reserve.  This gate is also not adjacent to 
the formal parking for the public open space.  The gate is used principally for access 
for the maintenance of the area outside the fenced area and on odd occasions for 
garden refuse removal.  This gate is on the opposite side of the objector’s property 
and has no impact at all on his privacy. 

 
TOWN PLANNER’S RESPONSE  

 
This objection has no relevance to the application submitted. 

 
However, for some clarity, the zoning scheme only shows the area next to the 
indicated area is zoned for Road and Parking, and there is no formal approved site 
development plan indicating the specific area to be earmarked for parking purposes.  
A vehicle can travel over the portion as it is zoned for road purposes, and the 
comment that a servitude right-of-way must be registered is not concurred with. 

 
The old building plans were scrutinized and on the building plan dated 2014 an 
“existing garden gate” was indicated.  The new building plans submitted now show a 
double gate.  This matter will be dealt as part of the building plan evaluation process. 

 
OBJECTION 1 - THE APPLICATION IS INCOMPLETE (continues) 

 
(c) A copy of the Height Certificate must be provided, and where is the 

approval of the encroachment?  It should have been included in the survey 
plans. 

 
APPLICANT’S RESPONSE 

 
The height of the dwelling was officially approved at 8,3m.  Therefore, the application 
did not include a departure for the height.  Consequently, the point of objection is 
factually incorrect and thus not applicable.  It should be ignored by the deciding 
authority. 

 
TOWN PLANNER’S RESPONSE 

 
The original dwelling was approved in 1987, and the applicable height restriction at 
that time was more than the existing 8m height restriction.  The elevation plans were 
considered, and it is clear the portions of the existing building that encroach building 
lines are lower than the existing 8m height restriction. 
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A height certificate is only requested if there is concern that a new dwelling or 
extensions to the dwelling will be higher than the new 8m height restriction.  In this 
case it is thus not applicable. 

 
OBJECTION 1 - THE APPLICATION IS INCOMPLETE (continues) 

 
(d) The coverage as reflected on the approved building plans is questioned 

and these plans are considered blatantly misleading and irregular.  The rear 
roof overhang is more than 1m wide.  The 2013 “as-built” building plans 
were wilfully and sneakily held back due to illegal encroachments. 

 
APPLICANT’S RESPONSE 

 
The objector makes serious accusation without any facts.  The dwelling’s coverage 
of 42% is clearly within the town planning scheme limits.  These accusations 
constitute a personal matter between the objector and the owner which the objector 
is using, without any facts or investigations, making unfounded accusations.  The 
objector provides no proof of his statements.  Given the above, the point of objection 
should be omitted. 

 
TOWN PLANNER’S RESPONSE  

 
The comments of the objector and applicant are noted.  

 
It is indicated on the plan submitted that the coverage is 41,7%.  Coverage on the erf 
can be 50%, which means it can have a total area of 346,85m².  At this stage it is 
indicated the ground floor area is 289m².  This means it can accommodate an 
additional area of approximately 58m². 

 
It is therefore highly unlikely that extended roof overhangs would increase the 
coverage to close to 50%.  

 
The objector’s concern regarding the fact that the plan that was circulated was dated 
2013 and was shown “as-built” is noted.  This appears more to be a case that the 
architect made a typing error with the year date.  The structures that need to be 
evaluated is however on the plan, and with the motivation provided give a clear 
indication what the application is about to consider any possible impact.  It is also an 
existing situation. 

 
OBJECTION 1 - THE APPLICATION IS INCOMPLETE (continues) 

 
(e) The boundary wall exceeds the 2.1 m height restriction. Measured from the 

subject erf it is already approximately 2,5m high.  On the objector’s side of 
the boundary wall, with fill of 200mm, the wall height from natural ground 
level is 2,32m, thus also exceeding the 2,1m height restriction. 

 
APPLICANT’S RESPONSE 

 
The height of the boundary wall does not form part of the application and objections 
relating to the height of the wall are thus not applicable. 
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The evaluation of the boundary wall will be dealt with via a separate building plan 
application, post the current subject application. 

 
TOWN PLANNER’S RESPONSE 

 
The applicant’s comments that this is not part of the application are noted. 

 
The comments and concern by the objector are not unwarranted, as it formed part of 
possible illegal building work on the property the Municipality identified.  For clarity 
comments will be provided on this matter. 

 
The property owner of Erf 3221 was requested to confirm that the boundary wall 
height (including wood extensions) comply with the Land Use Scheme requirements.  
A building plan was submitted, and specific comments were also made on such 
building plan that the correct natural ground levels needed to be confirmed to ensure 
the wall height complies.  

 
The applicant did not apply for the raising of the wall above 2,1m, and considering 
that the consultant indicated the wall will be addressed by way of building plan 
submission, it is interpreted that it is the applicant’s intention to comply with the 
maximum height for a boundary wall. 

 
From the building plan submitted with this application the architect indicated the wall 
will comply, but the Town Planning section will require that the final wall height will 
have to be confirmed by a Professional Surveyor. 

 
OBJECTION 2 

 
With regards to other matters, the objector has no objection to the repair or 
replacement of the old title deed to accommodate the existing dwelling, but the 
following needs to be addressed to ensure the privacy of both the owners of 
Erven 3221 and 3220.  It is the illegal buildings of the wall, wooden deck, the 
positioning of the water tank as well as the illegal use and enclosing of the 
public open space that requires an application. 

 
APPLICANT’S RESPONSE 

 
The matter regarding the objector’s comment of the removal of the restrictive title 
conditions is noted.  

 
From the objector’s grievance it is becoming clear that privacy is his main concern.  
According to the owner of the application site, the enmity from the neighbours 
originated many years ago and is continuing.  

 
As mentioned in the original application, the objective of the application is to legalise 
the existing dwelling as well as the deck, i.e., all land use matters not aligned with the 
town planning scheme. 

 
The matters relating to the water tank, the boundary wall as well as the matters 
regarding the public open space has no relevance to this application and 
subsequently the decision-makers should ignore the mentioned points of objection 
accordingly. 
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TOWN PLANNER’S RESPONSE 
 

The comment of the applicant is concurred with.  However, additional comments will 
be made on the boundary wall and water tank in the points below. 

 
OBJECTION 3 

 
The wooden deck is elevated more than 1m from the natural ground level 
resulting in everybody’s privacy being impacted. 

 
APPLICANT’S RESPONSE 

 
The objector exaggerates with this point of objection.  The reality is that the deck is 
on the same level as the back door and provides easy level access from the back 
door to the back yard as is reflected in a survey. 

 
It is also evident, and factually proven through the survey by the registered land 
surveyor, that the deck is not elevated more than 1m from the natural ground level 
(only approximately 25 cm for most of the deck area).  It is factually clear that the 
objector’s statement that the deck is elevated more than 1m from natural ground 
level is incorrect. 

 
The objector’s statement that the elevated deck will impact on everybody’s privacy is 
taken completely out of context. 

 
The impression is created that the objector is attempting to malign the application 
and the applicant.  It is consequently requested that the deciding authority take note 
of the objector’s tactics and nullify this point of objection. 

 
TOWN PLANNER’S RESPONSE 

 
As indicated by the applicant a survey diagram was obtained indicating the highest 
portion of the deck over building lines is 97cm above natural ground level.  The deck 
thus complies with the requirements of the Land Use Scheme which allows decks 
over building lines if it is lower than 1m from natural ground level. 

 
If the owner of Erf 3221 raised the ground level of this portion of his erf to the same 
height and used it for outside seating or even outside entertainment, he could do it as 
it is his right to utilize his property for such purposes.  The objector’s expectation for 
privacy is noted but is perhaps a bit unrealistic considering the small size of the 
properties and proximity of the two dwellings close to each other. 

 
OBJECTION 4 

 
The owners of Erf 3220 (the objector) were forced to relocate sections of the 
main building as well as the entrance to ensure that the foundations do not 
damage the roots of the existing 300–400-year-old milkwood trees.  It is also 
important to note that Erf 3220 is located higher than Erf 3221 sloping from 
Erf 3220 toward Erf 3221 

 
APPLICANT’S RESPONSE 

 
This comment is noted but is not relevant to the application. 
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TOWN PLANNER’S RESPONSE  
 

The comments are noted. The application was circulated to Cape Nature and the 
Municipal Environmental Management Services Department, and no additional 
environmental studies were requested. 

 
OBJECTION 6 

 
The objector recommends that the wooden deck be replaced with stairs from 
the existing braai room to the outside on natural ground level. Increasing the 
boundary wall will ensure that there will be no sight lines onto people sitting or 
standing inside the dwelling into Erf 3220 from Erf 3221. 

 
APPLICANT’S RESPONSE 

 
This point conflicts with the previous point of objection where the objector claims that 
the boundary wall is too high.  

 
It is ironic that the objector alleges that the wall is too high and on the other hand 
wants the wall higher to ensure more privacy.  

 
The changes proposed by the objector will make no difference to the views as the 
level when walking out of the braai room remains the same.  

 
It should be noted that most of the deck area is only approximately 0.5m above 
ground level and that the removal of the deck will have no impact on privacy at all. 

 
With respect to the height, the fact that the deck does not exceed 1m means it will be 
legal in terms of the Amended Overstrand Municipality Planning By-Law, 2020 once 
the restrictive condition has been removed.  The objector clearly indicated he has “no 
objection to the repair and replacement of the old title deed to accommodate the 
existing dwelling”.  By implication, should the current restrictive condition be 
removed, the height of the deck will be statutorily compliant. 

 
In light of the above, the point of objection should be omitted. 

 
TOWN PLANNER’S RESPONSE  

 
See Municipal Town Planner’s response under OBJECTION 3.  

 
It is also highly unlikely that, since Erf 3220 is situated higher than Erf 3221 and the 
stoep area on the eastern side of the objector’s dwelling has been raised, that the 
actions recommended by the objector would have the result she is expecting. 

 
Also, considering the surveyor’s diagram the existing deck is only approximately 
25cm high at its closest point from the common boundary with Erf 3220, 
approximately 41cm high 9m from the common boundary and 97cm high 11m from 
the common boundary.  The applicant’s sentiment is thus supported that the 
lowering/removal of the deck would have no real significant impact. 
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OBJECTION 7 
 

Raising the boundary wall with 200mm on Erf 3220 will not prevent the sight 
lines from the illegal deck on Erf 3221 to ensure privacy.  The natural ground 
level should be used. 

 
APPLICANT’S RESPONSE 

 
The previous comments are applicable to this point of objection as well. 

 
TOWN PLANNER’S RESPONSE  

 
The comments are noted.  

 
It is however impossible to stop a higher placed dwelling to not have some form of 
sight line over adjacent lower lying properties.  The stoep on Erf 3220 was also 
designed to partially view Erf 3221’s back yard, although the direct view over the 
lagoon is in a more eastern direction. 

 
OBJECTION 8 

 
The best solution will be to relocate the deck towards a northern orientation as 
it was with the previous owners where everybody respected each other’s 
privacy in terms of sight and sound, being within 5m from the first-floor 
designed decks from the illegal built up deck on Erf 3221.  The main structure 
was planned, designed, and positioned on Erf 3220 to retain privacy and the 
applicant ruined this planning with the construction of this illegal structure 
within the rear building line. 

 
APPLICANT’S RESPONSE 

 
It appears that the objector does not take cognisance that the properties are located 
within a residential area where 100% privacy is not possible from all positions.  
Contradictory to the objector’s opinion of privacy, social interactions, good 
neighborship and good relationships between residents are encouraged in a healthy 
urban environment.  The issues of the objector are not considered as the norm of 
standard residential living.  

 
The objector’s statement is incorrect since the deck is approximately 9m from the 
objector’s first floor deck, not within 5m.  The sight lines from the deck to the first-floor 
balcony are also mostly blocked by trees.  Furthermore, as shown in the introduction 
of the application, the objector has located and built his dwelling in such a manner 
that his views cannot be affected by neighbouring residential properties. 

 
The statement made by the objector that the applicant ruined his house planning and 
design is considered ridiculous given that, if it was not a deck built, but merely a level 
paved area, the effect would have been exactly the same.  The restrictive title deed 
condition, reading: “7. No building or structure or any portion thereof except boundary 
walls and fences, shall except with the consent of the Administrator, be erected 
nearer than 5m to the street line which forms a boundary of this erf, nor within 3m of 
the rear or 1,5m of the lateral boundary common to any adjoining erf”, does not 
restrict a paved area as example.  
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This objection is considered irrelevant and should also be ignored by the Municipal 
Planning Tribunal. 

 
TOWN PLANNER’S RESPONSE  

 
The applicant’s opinion is supported. 

 
OBJECTION 9 

 
The municipality also owes a lot to the irregularities and illegal buildings and 
will not acknowledge the written objections and enquiries. The objector 
accuses the municipality of several matters such as political hooliganism and 
that the owner uses political relationships to prevent actions against him. 

 
APPLICANT’S RESPONSE 

 
The objector makes serious accusations and allegations against the municipality 
without any evidence.  The accusations and allegations have no relevance to the 
application.  The point of objection must be strongly rejected. 

 
TOWN PLANNER’S RESPONSE  

 
The objector makes serious allegations against officials of the Municipality and the 
Municipality as a whole, but it is drafted extremely vague and ambiguous as it is 
unclear what the objector means with what he is saying.  He does not proffer a single 
fact and/or piece of evidence and/or instance where, when and how this would have 
accrued and who at the municipality (allegedly) would have been involved. 

 
The objector bears no relevance to the desirability criterion of the application at all, 
and should be rejected. 

 
OBJECTION 10 

 
The objector stated that the applicant’s statement that the deck will not have 
an impact on privacy is rejected.  This is the core matter of this objection.  

 
The objector has erected two permanent screens to improve their privacy.  The 
objector states that there are regular complaints from the applicant about 
noise from the objectors. 

 
The objector accuses the owner of Erf 3221 of purposely with knowledge 
contravening the law. 

 
The objector questions the legal status of the water tank and deck which has 
been taken up with the building department and town planning since 2016 to 
which no response was received until it was formally disputed in February 
2022. 
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APPLICANT’S RESPONSE 
 

This point of objection is a repeat from previous points of objection.  However, this 
objection covers several matters. In summary it is about privacy in terms of vision 
and sound, purposely breaking the law as well as the legality of the applicant’s water 
tank and the deck. 

 
The objector should be reminded that he resides within an urban residential area of 
medium density.  Secondly, he should be reminded that neighbours do not have any 
say in the design or layout of dwellings, subject thereto that it complies with the 
Municipal Planning By-Law and the title deed conditions.  Hence, the reason for the 
application, where he has the opportunity to comment as part of a public participation 
process on the matters falling outside the Municipal Planning By-Law’s zoning 
parameters and title deed conditions.  These matters will then be considered on merit 
by the relevant local authority, in this matter being the Overstrand Municipality.  

 
THE LEGAL STATUS OF THE DECK AND WATER TANK: 

 
The water tank as well as the deck is compliant within the zoning scheme 
parameters in terms of height.  This is confirmed by the registered land surveyor’s 
diagram. 

 
THE TITLE CONDITION: 

 
The deck is considered as a structure by the Overstrand Municipality in terms of the 
following condition of the title deed; hence the reason for the application:  

 
“7. NO building or structure or any portion thereof except boundary walls and fences, 

shall except with the consent of the Administrator, be erected nearer than 5m to 
the street line which forms a boundary of this erf, nor within 3m of the rear or 
1,5m of the lateral boundary common to any adjoining erf, provided that with the 
consent of the local authority – 

 
(i) an outbuilding used solely for the housing of motor vehicles and not 

exceeding 3m in height measured from the ground floor of the outbuilding to 
the wall plate height thereof, may be erected within such side and rear 
spaces, and any other outbuilding of the same height may be erected within 
the rear space and side space for distance of 12m measured from the rear 
boundary of the erf, provided that in the case of a corner erf the distance of 
12m shall be measured from the point furthest from the streets abutting the 
erf; 

 
(ii) an outbuilding in terms of subparagraph (i) may only be erected nearer to a 

lateral or rear boundary of a site than the above prescribed spaces, if no 
windows or doors are inserted in any wall facing such boundary.” 

 
LAW BREAKING: 

 
The application is clear that the unapproved structures are motivated in detail and 
the application included the determination of an administrative penalty.  
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PRIVACY BETWEEN NEIGHBOURS: 
 

Based on general South African Property Law, the principle is applicable that you 
have no automatic entitlement to retain amenities like privacy, access to light, views 
and the like.  To stop your neighbour from building to your prejudice you will 
generally have to prove either:  

 
o That the building is in contravention of a legal restriction – think title deed 

conditions, town planning/zoning/building restrictions and the like; or  
o That the building, although complying with all legal restrictions, is “so unattractive 

or intrusive that it exceeds the legitimate expectations of the parties”.  
 

In the light of the above, these points of objection should clearly be omitted. 
 

TOWN PLANNER’S RESPONSE 
 

The Municipal Planner’s response under OBJECTION 3 already addressed concerns 
about the deck. 

 
It is noted that the objector already fitted privacy screens on his stoep, and that 
should then also help to address privacy issues between the two neighbours. 

 
The comments about neighbours submitting complaints on each other for sound 
disturbances are a matter for the South African Police and not the Municipality. 

 
The Municipality has no comment on the objector’s opinion that the applicant 
knowingly contravened law. 

 
A low deck and water tanks are allowed over land use building lines if a deck is lower 
than 1m in height and a water tank lower in 2,1m in height from natural ground level, 
and screened by a wall/screen of at least the same height. 

 
In this case the Title Deed also has a building line restriction. 

 
The Municipality could also only have provided a final opinion on the structures after 
we received a draft building plan and survey diagram confirming heights above 
natural ground level.  We also obtained a Legal Opinion from the Municipal Legal 
Services Department to advise on if the water tank and deck were in compliance with 
the Title Deed restrictions. 

 
Ultimately the opinion was received that application will have to be made for the 
removal of restrictions in the Title Deed for the deck, but not for the water tank.  The 
deck is now being applied for and has been discussed in detail in this application. 

 
The water tank, boundary wall and low deck were surveyed by a professional 
surveyor.  The applicant then submitted a building plan for the water tank, deck and 
boundary wall, and such building plan can only be finalized until this application has 
been dealt with.  The existing water tank will have to be screened from the 
neighbour, but this will be dealt with as part of the building plan process.  

 
As can be seen above, the Municipality also need detailed information to ensure that 
structures/buildings contravene land use restrictions and if action must be taken 
against a property owner.  The illegal structures are however now being addressed. 
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OBJECTION 11 - BOUNDARY WALL  
 

The current boundary wall is illegally raised with old material. 
 

With the increase at the time, the current wall and timber slats were already 
approximately 2,5m measured from the applicant’s side of the boundary.  
These timber slats were not evenly spaced and an eyesore as well as the water 
tank. 

 
This timber balustrade provided no privacy as a result of the elevation of the 
wall and in the humble opinion of the owners; the applicant has no sense of 
aesthetics and shows no respect for the neighbouring owners' property value.  

 
The currently broken balustrades ensure no privacy and there is absolutely no 
way that the owners are spared from interference and intrusion on our right to 
privacy.  

 
West Trust are in favour of raising the boundary wall with timber, but not in the 
current form and are even prepared to provide permission that it be raised up 
to 2,5m subject thereto that the section of the deck within the building line be 
removed.  

 
Alternatively, the water tank must be removed. 

 
APPLICANT’S RESPONSE 

 
As mentioned in the previous point, privacy is not an automatic right, providing that 
all structures are legally compliant and do not negatively impact on the character of 
the area.  

 
The objection raised by Messrs. West Trust regarding the wall height and the 
aesthetics about the timber slats and water tank is considered irrelevant as it does 
not form part of this application.  

 
It is considered that the objector is niggling and obviously looking for reasons to 
invalidate the application. 

 
It is clear that this is more about petty fault finding than about privacy. Therefore, this 
point of objection should be removed. 

 
TOWN PLANNER’S RESPONSE  

 
As previously indicated a draft building plan was submitted for the boundary wall and 
planking extending the height, and for the water tank.  Should the boundary wall on-
site not comply with the Land Use Scheme requirements, the building plan submitted 
implies it will be lowered by the applicant to comply. 

 
Note that a professional surveyor was involved with the survey of ground levels and 
the height of the wall, and the Municipality will stipulate a condition to the building 
plan if and when approved that the professional surveyor confirm the boundary wall 
(with wood extensions) complies with the 2,1m height restrictions for boundary walls. 
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The objector’s comments regarding the fact that the wood extensions do not ensure 
privacy and must be a solid wood fencing, and that the existing wood extension does 
not look aesthetically pleasing is noted.  It is however not necessarily the applicant’s 
responsibility to ensure the objector’s privacy, other than where the deck was 
constructed.  The objector’s taste in architecture is also not necessarily the 
applicant’s taste but does not mean it can be considered to be an eyesore. 

 
OBJECTION 12 

 
The Town Planning consultant’s statement that “the proposal is only to 
accommodate the existing dwelling and deck” is incorrect in the sense that the 
application does not address:  

 
o the height of the boundary walls,  
o the wall built outside the property boundary,  
o the right of access over the parking area 
o etcetera. 

 
APPLICANT’S RESPONSE 

 
We hereby emphasise that the objective of the application is to legalise the existing 
dwelling. 

 
Thus, the comments from the objector are irrelevant. 

 
TOWN PLANNER’S RESPONSE 

 
The above matters were already discussed in this report and why it did not form part 
of this application.  

 
OBJECTION 13 

 
The town planning applicant’s statement of “Good Administration” is also 
incorrect. This is not about a few mistakes historically made; the fact is that 
the applicant has no choice as to correct the mess on his Erf 3221 and cannot 
be glossed over as “historic and unknowingly”. 

 
The following facts should be cleared by the Council or officials before the 
SPLUMA requirements can be complied with: 

 
i. How is it possible that the specific owner can get away with all the 

illegalities at the Overstrand Municipality after all the written and telephone 
discussions and complaints from West Trust?  

ii. How is it possible that the applicant obtains a clearance and occupational 
certificate from the Overstrand Municipality (political interference is West 
Trust's guess with the available information at our disposal)  

iii. How is it possible that Overstrand Municipality officials can pressure 
owners to give their legal building plans to other organizations like OREF 
or ORHA without PAIA (again the guess is political racketeering at the OM). 
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APPLICANT’S RESPONSE 
 

The objector’s comment in terms of “Good Administration” is taken out of context. 
 

In terms of SPLUMA, “Good Administration” means in the context of land use 
planning refers to the promotion of integrated, consultative planning practices in 
which all spheres of government and other role players ensure that a joint planning 
approach is pursued. 

 
The emphasis lies in the consultative planning practices in terms of this specific 
application.  All due consultation has taken place in terms of this application by the 
relevant local authority.  Therefore, this point of objection should also be omitted. 

 
TOWN PLANNER’S RESPONSE  

 
I. This unsubstantiated “objection” framed as a question is in fact potentially 

defamatory as far as the applicant is concerned, because the objector accuses 
the applicant of having contravened laws and legal prescript. 

II. This is an unsubstantiated statement (disguised as a question) but this time 
against the municipality as a whole. 

III. This is again an unsubstantiated statement against the municipality as a whole.  
No proof is provided that the Municipality pressured “owners” to give their plans 
to organizations (OREF and ORHA). 

 
The objector’s statements have no merit and should be rejected.  These points of 
objection again bear no relevance to the desirability criteria of the application. 

 
OBJECTION 14 – CONCLUSION 

 
It is clear that the applicant’s dishonest and wilful conduct still continues.  The 
owner bought the house and had it renovated and knew about the violations.  

 
West Trust, owners of Erf 3220, therefore strongly objects to the incomplete 
application and reserves the right to withdraw the objection if a settlement can 
be reached between the respective owners in relation to the shielding/removal 
of the unsightly water tank, the raising of the boundary wall which provides 
privacy for all parties and the removal and relocation of the wooden deck in the 
rear building line to provide privacy to Erf 3220 to restore planned and 
designed unity. 

 
APPLICANT’S RESPONSE 

 
As mentioned on several occasions in this response, the objective and purpose of 
this application is to legalise the existing dwelling of which the deck (being 
interpreted as a structure) forms part. 

 
Once the restrictive title deed condition 7 of Title Deed T3925/2014 in terms of 
Chapter IV, Section 16(2)(f) is removed, the deck as well as the existing dwelling 
house will be compliant in terms of the Overstrand Municipality Planning By-Law, 
2020, zoning scheme. 
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The height of the wall and the accommodation of the water tank in its existing 
location is legally acceptable and has no legal bearing on the privacy of the objector. 

 
TOWN PLANNER’S RESPONSE  

 
No comments. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
See Paragraph 7 above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
All Municipal Branches and other institutions support the application. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 Background 
 

N/A 
 

10.2 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application is in line with the planning objectives applicable to this 
application.  

 
The objectives relating to: 

 
Spatial Justice 

 
N/A 

 
Spatial Sustainability 

 
The application will not impact valuable agricultural and sensitive environmental 
land. 

 
Efficiency 

 
It will be more efficient for the applicant to try to legalize the buildings/structures 
that traverse the building lines, than to remove it at cost. 

 
Spatial Resilience 

 
The application is in line with spatial planning policies which promotes 
densification.  

 
Good Administration 

 
Procedure as determined by the relevant B-Law of the Municipality has been 
followed and a good public participation process was followed. 
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10.3 (In)consistency with the principles referred to in Chapter Vl of the Land 
Use Planning Act, 2014 (Act 3 of 2014) 

 
The application is consistent with the planning principles. 

 
10.4 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 

 
Consistent since it remains Residential. 

 
10.5 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.6 Impact on Municipal engineering services 

 
No impact. 

10.7 Outcomes of investigations/applications i.t.o other legislation 
 

The Title Deed does contain restrictive conditions, and application is made to 
remove such restrictions. 

 
10.8 Existing and proposed zoning comparisons and considerations 

 
The application is in line with the Overstrand Spatial documents.   

 
11. ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF RESTRICTIONS 

 
The financial or other value of the rights 

 
There is no financial value of the rights. 

 
The personal benefits which will accrue to the holder of rights and/or to the 
person seeking the removal 

 
It will only have a personal benefit for the applicant to be able to legalize portions of 
the dwelling and deck and not demolish the structures/buildings at great financial 
cost. 

 
The social benefit of the restrictive condition remaining in place, and/or being 
removed / amended 

 
The restrictive conditions for building lines were inserted in Title Deeds to control 
development prior to the approval of Zoning/Land Use Schemes. 

 
The restrictive conditions applicable to building lines are now controlled in terms of 
the Amended Overstrand Land Use Scheme, 2020.  It is therefore the opinion that 
the parameters of the Land Use Scheme are the new acceptable conditions 
applicable to the society.  
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Most portions of the dwelling and deck will still comply with the Land Use Scheme, 
and only the encroachment over the northern lateral building line will encroach the 
2m land use scheme building line with 0,69m, only 0,19m more than the 1,5m 
building line on which it was approved.  

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
Application is made to only remove the restriction stipulate building lines. 

 
12. THE DESIRABILITY OF THE PROPOSAL 

 
The property is developed with a dwelling with double garage.  The property 
measures 693,7m² in extent and is zoned Residential Zone 1.  It is situated in an 
area with a strong Single Residential character. 

 
The Municipality investigated a complaint regarding illegal structures on the 
property, and only after receiving building plans and survey diagrams it could be 
confirmed what structures traverse building lines and what applications were 
required. 
The application includes the removal of a restrictive condition in the Title Deed and 
a departure to accommodate portions of the existing dwelling traversing building 
lines, and a new low deck that was illegally constructed over the rear Title Deed 
building line. 

 
The application was duly advertised, and one (1) objection was received from an 
adjacent property owner.  The applicant was provided with the opportunity to 
respond to the objection. 

 
As can be seen in this report there is bad blood between the neighbours.  The 
objector also makes various accusations against the Municipality and neighbour.  
This report is however to consider the desirability of the application and the writer 
will not respond to such accusations in this report. 

 
The applicant’s comments regarding the completeness of the application and the 
issues such as a portion of a wall constructed onto a public open space, a motor 
gate that was fitted next to a road reserve, request for a height certificate, questions 
regarding the coverage and the boundary wall height, were already discussed in 
detail in this report. It does not proof the application to be incomplete.  

 
There were also some references to consideration of impact on Milkwood trees 
when the objector developed her property, which has no relevance to this 
application. 

 
The other complaint was directed at a water tank that was placed on the applicant’s 
property next to the common boundary with the objector’s property.  This issue was 
resolved by obtaining a legal opinion and the water tank being surveyed.  A building 
plan has been submitted for the water tank, and if it is placed behind a 2,1m 
wall/screen, it will comply with legislation.  It will be dealt with as part of a building 
plan process. 
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The major complaint is with regards to the deck that was constructed over the 3m 
Title Deed building line up to the rear boundary line.  The objector is of the opinion 
the deck is more than 1m above the natural ground level and impacts her privacy 
and sight lines.  

 
The constructed deck is approximately 5m from the common boundary, and only 
approximately 25cm above the ground level at that point. It is approximately 97cm 
high at the furthest point from the objector’s property.  It is a deck of approximately 
22,29m² in size, with approximate 5m² being a walkway to the existing stoep to the 
north. 

 
The two major concerns the objector have with the deck is it impacts her privacy and 
secondly sight lines. 

 
The existing stoep on the objector’s property was built in such a manner that it has its 
main sight line in a northeastern direction towards the Onrust River lagoon.  There 
are no real view lines over the applicant’s property, and existing vegetation also 
blocks any major view of the mountains to the north.  The objector refers more to the 
fact that they can look onto the objector’s back yard, which is actually a common 
situation in residential areas with properties of medium density sizes.  The objector 
also raised her stoep with approximately 90cm above natural ground level, and 
taking into consideration that Erf 3221 is situated lower than Erf 3220, the objector 
will always look onto the applicant’s back yard.  The fact is the low deck on Erf 3221 
is only 25cm above ground level at its closest point from the common boundary, 
which is insignificant when it comes to sight lines. 

 
The second point is privacy.  As previously indicated in this report, the property 
owner of Erf 3221 can level out and raise his backyard and use it for seating area or 
entertainment purposes.  This would have had the same impact with regards to noise 
and privacy on the objector.  The objector’s concerns are therefore not necessarily 
created by the low deck, as it is the right of the owner of Erf 3221 to utilize his 
backyard.  The applicant also constructed the deck at such position as it is adjacent 
to the entertainment room and has the best view over the lagoon. 

 
The objector’s various proposals are noted, but her opinion that the low deck must be 
removed is not considered reasonable.  The owner of Erf 3221 constructed the low 
deck illegally, and therefore the Municipality can lay down conditions that may 
improve the situation, and to hopefully help to mediate the existing neighbour’s bad 
relationship.  It is therefore proposed that the owner of Erf 3221 construct a 2,1m wall 
or non-see-through screen to the south of the existing low deck, to address the 
privacy issue between neighbours.  A non-see-through door/gate of 2,1m in height 
can also be fitted to the wall/screen to provide access to the remainder of the yard to 
the south. 

 
Most of the existing encroachment of the existing dwelling over the Title Deed 
building lines and Land Use Scheme building lines are historical encroachments and 
were only identified when the property was recently surveyed.  The objector 
questioned how these encroachments were allowed but did not object to the 
rectification of the situation.  The fact is this is an existing situation with no further 
impact on any neighbours. These parts of the application can therefore be supported. 
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The property owner enclosed the existing covered balcony above his garage with 
some screens.  The garage is already over the 5m Title Deed building line.  This 
alteration is also minor with no impact on neighbours or the character of the area. 

 
ADMINISTRATIVE PENALTY 

 
a) Nature, duration, gravity, and extent of the contravention 

 
The portion of the enclosed stoep above the garage is 0,82m over the 5m Title 
Deed Street building line and covers an area of 2,75m² in extent.  The portion of 
the low deck traversing the 3m rear Title Deed building line measures 22,29m² 
in extent.  The portion of the existing dwelling is 0,19m over the 1,5m Title Deed 
building line on which the dwelling was approved, and measures 0,06m² in 
extent. The dwelling encroaches 0,38m over the 3m rear Title Deed building 
line, and the area encroaching is 2,76m² in extent.  

 
b) The conduct of the person (allegedly) involved in the contravention 

 
Most of the encroachments are historic as submitted by previous owners. The 
existing landowner also obtained approval for some minor additions, which was 
indicated to not encroach the building lines which the property owner only now 
became aware of is over building lines. The owner illegally enclosed a balcony 
and constructed a low deck. 

 
c) Report by a quantity surveyor in matters of unauthorised 

building/construction 
 

The applicant indicated that due to the scale of the contraventions a report is 
not considered necessary. 

 
d) Whether the unlawful conduct was stopped 

 
The structures/buildings have already been constructed. 

 
e) Whether the person allegedly involved in the contravention has 

previously contravened this By-Law or a previous planning law 
 

The applicant indicated not to their knowledge. 
 

The encroachments of the existing dwelling and small extensions are considered 
historic, and it was also impossible for the existing new landowner to identify until a 
land surveyor was appointed to survey the whole dwelling.  No penalty fee is 
therefore proposed for the dwelling encroachments, other than the enclosure of the 
balcony measuring 2,75m².  The existing landowner also constructed the low deck of 
22,29m² without any building plan approval.  The applicant’s main defence is that he 
was not aware that he had to submit building plans for these alterations and 
additions.  Each property owner has the responsibility to comply with legislation, and 
the property owner should have consulted with the Municipality before the 
construction was started. 

 
The total area that encroaches is 25,04m².  The penalty fee for non-habitable 
structures must be calculated by the average of two quotes.  No quotes were 
submitted.  
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The penalty fee for habitable structures/buildings will be used which is R19107-00/m² 

which will be lowered to a more reasonable penalty fee.  This property owner illegally 
constructed the structures, and for such a 5% to 10% penalty fee is usually charged.  
It is thus recommended that only a 5% penalty fee be charged due to the small scale 
of the structures/buildings. 

 
The calculation is 25,03 x R19107-00 x 0.05 (5%) giving a total of R23 912-00.  The 
structures are non-habitable and therefore it is recommended that only 20% of the 
penalty fee be charged as follows: 

 
R23912-00 x 0,2 provides for a R4782,40 penalty fee. 

 
Considering the above, it is the opinion that the application will not have a negative 
impact on the character of the area, and with some minor mitigation the objectors’ 
concerns can also be addressed. 

 
The application is desirable and is supported. 

 
13. RECOMMENDATION 

 
1. that the application in terms of Section 16.(2)(f) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 3221, 
Onrustrivier for the removal of restrictive title deed condition E.7 as contained 
in Title Deed T3925/2014 of the property to accommodate the existing dwelling 
and structures (low wooden deck), be approved, in terms of the provisions of 
Section 61 of the By-Law. 

  
2. that the application in terms of Section 16(2)(b) of the Overstrand Municipality 

Amendment By-Law on Municipal Land Use Planning, 2020 on Erf 3221, 
Onrustrivier for a departure to relax the northern lateral building line from 2m to 
1,3m to accommodate the existing dwelling on the property, be approved, in 
terms of the provisions of Section 61 of the By-Law  

  
3. that the approvals in Points 1 and 2 above be subject to the following 

conditions:  
  
 (a) that this approval is only for the removal of restriction and a building line 

departure is not an approval in terms of any other legislation; 
   
 (b) that the approval be limited to the building/structures as per Plan number 

PvN Onrus-001 dated April 2013 and the encroachments as indicated on 
the site plan in the motivation reports under point 1(c); 

   
 (c) that the applicant construct a 2,1m high (from natural ground level) 

wall/non-see-through screen (south of the existing wooden deck and any 
gates in such wall/screen must also be 2,1m in height and non-see 
through, to the satisfaction of the Senior Manager: Town & Spatial 
Planning; 

   
 (d) that building plans in line with condition 1(b)be submitted to the Building 

Control Department for approval, and that all conditions of the Building 
Control – and the Fire Department be complied with at that stage; 
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 (e) that this approval does not absolve the applicant from compliance with 

any other relevant legislation; 
   
 (f) that all other development parameters as prescribed in the relevant Land 

Use Scheme be complied with; 
   

 (g) that all the conditions in the Services Report (attached as Annexure F), 
be complied with; 

   
 (h) that the conditions imposed by Telkom (attached as Annexure G), be 

complied with, 
   
 (i) that the conditions of Eskom (attached as Annexure H) be complied with. 
   
 (j) that the conditions of BGCMA (attached as Annexure J) be complied 

with. 
   
4. that the determination of an administrative penalty in terms of Section 90.(4) of 

the Overstrand Municipality Amendment By-Law on Municipal Land Use 
Planning, 2020 applicable to Erf 3221, Onrustrivier, for the unauthorized 
structures / buildings over building lines as stipulated above, be imposed, and 
that an administrative penalty fee of R4782-40 be payable within thirty (30) 
days of the decision. 

  
5. that the applicant and objector be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 2020 
regarding the above decision. 

 
14. REASONS FOR RECOMMENDATION 

 
POINTS 1 & 2 

 
❖ The portions of the existing dwelling over building lines are historic 

encroachments and some are encroachments the applicant was not aware of and 
only became aware of when the property was formally surveyed.  The impact of 
these encroachments is minimal and an existing situation.  

❖ The enclosure of the covered balcony over the Title Deed street building line is a 
minor encroachment and within an existing building footprint.  It will have no 
impact on the street ambience or privacy of neighbours. 

❖ The low deck is over the 3m rear Title Deed building line.  The objections 
regarding impact on sight lines and privacy by the adjacent property owner is not 
reasonable as the low deck would have the same impact as a grassed or paved 
area which the owner of Erf 3220 could have established without any Municipal 
approval. 

❖ The application is supported by all relevant Municipal Departments and State or 
other institutions. 

❖ The applicant illegally constructed the low deck, and although the impact on the 
neighbour is debated, the additional condition that the applicant must construct a 
2,1m wall/non-see-through screen next to the southern side of the low deck will 
improve the privacy for both property owners.  

❖ No Municipal services are affected. 
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POINT 3 
 

❖ This existing landowner constructed the low wooden deck and also enclosed the 
balcony above the garage, without submitting any building plans.  

❖ The penalty fee imposed is reasonable considering the scale of the 
encroachment. 

 
15. ANNEXURES 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report  
Annexure C: Encroachment plan, Building plan and Survey diagram 
Annexure D: Title Deed T3925/2014 
Annexure E: Objection letter 
Annexure F: Applicant’s response to objection 
Annexure G: Services Report 
Annexure H: Comment: Telkom 
Annexure I: Comment: Eskom 
Annexure J: Comment: Cape Nature 
Annexure K: Comment: BGCMA 
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