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4.3 
ERF 12257, 4 SEA ROAD, EASTCLIFF, HERMANUS: APPLICATION FOR SUBDIVISION: 
MESSRS PLAN ACTIVE TOWN AND REGIONAL PLANNERS ON BEHALF OF ERF 2825 
HERMANUS (PTY) LTD 
 
12257 HEC (2896/2018) 
P Roux (028) 313 8900 Hermanus Administration 
14 July 2020 

 
1. EXECUTIVE SUMMARY 

 
An application was received on 19 December 2018 in terms of Section 16(2)(d) of 
the Overstrand Municipality By-Law on Municipal Land Use Planning, 2015 (By-Law) 
from Messrs PlanActive Town- and Regional Planners on behalf of Erf 2825 
Hermanus (Pty) Ltd in order to subdivide Erf 12257, Hermanus into two (2) portions, 
namely: Portion A (±1701m² in extent) and a Remainder (±5740m² in extent). 

 
The Locality Plan of the property concerned is attached as Annexure A, the 
Motivation Report from the applicant in support of the application is attached as 
Annexure B and the Subdivision Plan is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
The subject property (Erf 12257) is currently vacant.  The property is zoned for 
residential use and is 7441m² in extent.  The applicant proposes to subdivide the 
subject property into two (2) portions. 

 
It should be noted that the subject property is a seafront property and its boundary 
lines run up to the high-water mark.  Various requests have been made by affected 
and interested parties that a servitude be registered in order to allow public to cross 
the subject property in order to access the coastline. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The motivation for the application is summarised as follows: 

 

 The subject property is situated in Sea Road in Hermanus (Eastcliff). 

 The subject property as well as the surrounding properties is zoned for 
residential use.  The proposed application will not change the zoning of the 
property and therefore any future development will be compliant with the 
character of the area and the zoning parameters. 

 The subject property is of such a size that it can be subdivided in order to 
create two (2) properties, Portion A (±1701m² in extent) and a Remainder 
(±5740m² in extent).  

 The property is vacant and large excavations have occurred on the property 
which was intended for a dwelling, which did not realise. 

 Erf 1233 was subdivided into similar sized erven, two (2) erven were 
consolidated to form Erf 12257. 
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 The proposed subdivision line was determined by the uneven ground level that 
exists on the property due to the excavations on the property.  The proposed 
dimensions are in line with the adjacent property sizes. 

 With the approval of the subdivision in June 2013 a 20m setback line was 
stipulated from the southern boundary, this setback line will be unaltered and 
indicated on the Remainder property. 

 Application is also made for a new right of way servitude to obtain access to 
Sea Road from the Remainder, vehicular access will be obtained to Portion A 
through right of way servitude, which was registered (S.G No 438/2017). 

 The proposed subdivided erven will be developed in line with the Zoning 
Scheme Regulations. 

 There are no title deed restrictions which prohibit the proposed subdivision. 

 The application is further motivated to be in line with the relevant forward 
planning documentation. 

 The application is further motivated to be in line with the Planning Principles of 
SPLUMA. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 17 April 2019 24 May 2019 

Notices Yes 15 April 2019 24 May 2019 

Ward councillor Yes 15 April 2019 24 May 2019 

Total number of 
objections/ comments 

One hundred and forty six (146) 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

 
6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 

DEPARTMENTS 
 

Name  Date received Summary of comments 

Waste Management 15/04/2019 No objection. 

Environmental Section 22/05/2019 Annexure F. 

Overberg District Municipality 23/05/2019 Annexure G. 

DEADP Coastal Management 19/06/2019 Annexure H. 

Telkom 6/06/2019 Annexure I. 
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Building Control 18/06/2019 

No objection.  New 
building plans to be 
submitted or excavated 
land to be rehabilitated. 

Local Heritage 19/06/2019 No objection. 

Fire Services 26/06/2019 Annexure J. 

Property Administration 10/07/2019 Annexure K. 

Engineering Services 26/08/2019 Annexure L. 

DEA&DP: Development 
Management (Region 1) 

04/09/2019 Annexure M. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
The application was advertised and notices were served on adjacent property 
owners.  One (1) of the interested and affected parties is Cliff Path Action Group 
(CPAG).  The CPAG interests are to establish a linkage of the cliff path (which runs 
alongside the coastline) over the southern border of Erven 12257, 1234 - 1236, 5491 
- 5493, 6337, 1247 - 1250 and 6088, this is due to the cliff path currently ending at 
Sea Road and forces walkers to walk alongside Main Road, beginning at 192 Main 
Road and up to 248 Main Road.  Further, an additional article was published in the 
Hermanus Times encouraging the public to submit their written comments with 
reference to the extension of the cliff path and the CPAG’s interests regarding Erf 
12257.  In total one hundred and forty six (146) comments were received.  It should 
be noted that the issues in the comments and/or objections overlap and therefore will 
be combined/summarised in main points and discussed. 

 
The applicant provided the following break down and categorisation of the 
comments: 

 
 eighty (80) letters referred to the extension of the cliff path; 
 forty four (44) letters referred to the general Right of Way Servitude over Erf 

12257, Hermanus and some to a right of way above the high-water mark for 
pedestrian use; 

 nine (9) letters with comments merely describing the cliff path in general; 
 one (1) letter in support of the subdivision application; 
 one (1) letter in support of the cliff path not being extended via Poole’s Bay, and 
 eleven (11) comments with specific reference to the subdivision application at 

hand. 
 

The applicant also states that no objections were received, however, conditional 
consents were received, mostly reflecting the issue of the extension of the cliff path. 

 
Some of the comments which were received did not comply with Section 52 of the 
Overstrand Municipality By-Law on Land Use Planning, 2015 which state the 
objection must contain the following: 

 
(3) The objection must state the following: 
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(a) the name of the person or body concerned; 
(b) the address or contact details at which the person or body concerned 

will accept notice or service of documents; 
(c) the interest of the body or person in the application; 
(d) the reason for the objection, comment or representation. 

 
(4) The reasons for any objection, comment or representation must be set out in 

sufficient detail in order to - 
(a) indicate the facts and circumstances which explains the objection, 

comment or representation; 
(b) demonstrate the undesirable effect which the application will have on 

the area; 
(c) demonstrate any aspect of the application which is not considered 

consistent with applicable policy. 
 

The list, attached as Annexure D indicates whether the comment received adhere to 
the previously mentioned sections of the By-Law, it is clear that most of the 
comments did not adhere to the requirements of the said By-Law and therefore the 
letters are flawed and should not be used in the consideration of the proposed 
application on Erf 12257. 

 
Further, Section 62 of the Overstrand Municipality By-Law on Land Use Planning, 
2015 states that only a person who has objected to the application, and the 
applicant, must be notified that they have a right to appeal and have the right to 
review or appeal the decision.  Considering the aforementioned only the persons as 
indicated in Annexure D will be notified of the outcome of the decision and their right 
to review or appeal the decision. 

 
1. Point of objection 

 
The subdivision of Erf 12257 Hermanus should be subject to the condition that 
the cliff path should be extended on the southern side (coastal side) of the 
properties of Poole’s Bay. 

 
A condition should also be inserted that a servitude be registered, above the 
highwater line along the sea front of Erf 12257, for the purpose of extending 
the cliff path.  The proposed application provides the opportunity to the 
Municipality to accommodate the proposed extension of the cliff path by 
allowing a servitude right of way.  There is currently no pedestrian access 
between Sea Road (adjacent to Erf 122257) and the shoreline. 

 
When considering a land use application (subdivision and rezoning) for any of 
the affected properties in Poole’s Bay, allowance should be made for the 
extension of the cliff path and access for the extended cliff path be 
accommodated. 

 
Each Municipality when approving a land use application within or abutting on 
coastal public property must ensure that adequate provision is made in the 
conditions of approval to secure public access to that coastal public property. 

 
The Municipality is entitled to impose conditions for the public benefit when 
granting a subdivision application. 
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There is no doubt that the Municipality has the power to impose the servitude 
in order to extend the cliff path that the CPAG contend for. 

 
Due to the topography of the area, and the fact that the public have been 
accessing coastal public property over Erf 12257 for many years, the most 
logical and environmentally acceptable option is proposed to be the creation of 
a servitude to formalise the informal access over Erf 12257 from the coastal 
public property, joining it to the public open space adjacent to Erf 12257.  
Section 18(9) of NEM: ICMA provides the Municipality with the tools and 
opportunities with which to do this. 

 
Applicant’s response 

 
The applicant’s client is opposed to the re-routing of the cliff path over their property 
as it will have a significant impact on their rights, security, loss of privacy and 
reduction in property values.  It is further stated that Erf 12257, Hermanus has 
cadastral and deeds office registered property rights to the high-water mark. 

 
CPAG is of the view that the Municipality can exercise its powers in terms of Section 
18 of the National Environmental Management: Integrated Coastal Management Act 
24 of 2008 (NEM: ICMA) and designate a strip of land along this area of the coast as 
‘coastal access land’.  The applicant states that CPAG does not require the 
Municipality to designate this land as coastal access for the public is already 
reasonably accessible, intervention by the State to designate coastal access land is 
neither necessary nor legally justifiable. 

 
The applicant maintains that reasonable access to the coastline is already available 
to the public as determined in Section 18(1) of NEM: ICMA ”order to secure public 
access to coastal public property” and read together with Section 13(1) which defines 
the public’s right of access.  Power to designate coastal access is only to promote 
reasonable access and not to extend the existing access. 

 
The applicant states than reasonable access must be considered in a range of 
factors and account must be taken of: 

 

 the fact that the public already move along this section of the coast below the 
high-water mark; 

 there are no swimming beaches, boat launching facilities or other amenities along 
this part of the coast which would justify the entitlement of additional access, and 

 the re-routing of the cliff path would have a severe impact on the rights of the 
affected landowners. 

 
The applicant states that the rerouting of the cliff path will place unreasonable 
restrictions of the rights of landowners which must be taken account of in terms of 
Section 29 of NEM: ICMA when the boundary of the coastal access land is 
determined.  Further, the cost of expropriation of the portion for public access will 
exceed the benefits of the public access. 

 
The Municipality only requires the provision of land for public places and for land to 
be ceded to the local authority when application is made for a township development.  
The proposed application is for the subdivision of a single residential property into 
two properties. 
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Town Planner’s response 
 

The Municipality can only act and take decisions in accordance with the authority, 
designation and delegations given to it by applicable law, if it does not, then the 
Municipality opens itself for legal challenges.  Therefore, NEM: ICMA should be 
carefully considered.  The comments received was forwarded to the Municipality’s 
Legal Department who advised that the Municipality cannot implement the provisions 
of the above mentioned Act due to it being applicable to the District Municipality as 
set out in the definition of the Act, Sections 1(b)(i) and (ii).  Further, the Municipality 
will only be able to assume responsibility for implementation of the Act if both the 
Municipality and the District Municipality have complied with the provisions of Section 
1(ii), i.e., entered into an agreement in terms of which a provision or certain 
provisions have been assigned to Overstrand Municipality.  To date no such 
agreement has been entered into. 

 
Section 18(1) read together with Section 18(3) of the Act also require that a By-Law 
be adopted which designates strips of land as coastal access land in order to secure 
public access to the coastal public property, because only then would Section 18(2) 
have come into play, i.e., an automatic public servitude in terms of which the public 
may use that land to gain access to coastal public property.  To date no such By-Law 
has been adopted by the Overstrand Municipality. 

 
Given the abovementioned the Overstrand Municipality is not obligated, nor does it 
have the authority to register a servitude over the private property as requested in 
the comments received from the public. 

 
2. Point of objection 

 
All access was blocked off by the owner of Erf 12257 extending his boundary 
fence from the wall to the historical pillar before the Easter weekend. 

 
Applicant’s response 

 
The fencing was constructed in order to deter vagrants from sleeping on the 
property, to promote site security and to protect the structure on the property. 

 
Town Planner’s response 

 
Due the excavations done on the property and the risk to public safety, fencing and a 
boundary wall was required from the Building Department. 

 
3. Point of objection 

 
The municipal notice refers to the property being situated at 15 Quantum 
Street, Eastcliff, Hermanus. 

 
Applicant’s response 

 
The property is situated in Sea Road, Eastcliff, Hermanus. 

 
 
 
 

Town Planner’s response 
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The heading of the notices and the advert erroneously indicated that the property is 
situated in Quantum Street, however, revised notices were sent out and a revised 
advert was placed informing that the street name is in fact Sea Road. 

 
4. Point of objection 

 
The locality plan omits Sea Road and Atlantic Ocean and fails to identify the 
public open space bordering Erf 12257. 

 
Applicant’s response 

 
Sea Road and the Public Open Space are not defined by the cadastral boundaries.  
The locality plan indicates the Atlantic Ocean and the Public Open Space as 
Erf 1253, Hermanus. 

 
Town Planner’s response 

 
The locality plan indicates the cadastral edges of the properties, Sea Road and the 
Public Open Space forms part of the same cadastral portion of Erf 1253. 

 
5. Point of objection 

 
No reference is being made to the National Environmental Management; 
Biodiversity Act 2004 (NEMBA) with the potential impacts of the proposed 
subdivision and subsequent development on the coastal vegetation.  The 
vegetation type that occurs naturally in this area is Overberg Sandstone. 

 
Applicant’s comment 

 
Erf 12257, Hermanus extends to the highwater mark and the area was recently 
disturbed by excavations on the site.  In 2013 the area of the site closest to the 
highwater mark was used for gardening and a swimming pool. 

 
Town Planner’s comment 

 
The application was sent to the Overstrand Municipal Environmental Services and 
DEA&DP who would have considered the relevant environmental legislation when 
providing their comment and no negative comment was received from the 
departments.  As stated by the applicant, the property has been largely excavated, 
therefore large number of plant species have been removed.  Further, the 20m 
setback line as stipulated in previous approvals will be maintained. 

 
6. Point of objection 

 
The need for the extension of the cliff path has been pointed out in the 
motivation due to the ad hoc development setback line and subdivision of 
Erf 1233 as far back as 2013.  The Coastal Buffer Zone of 20m was described 
on 1 November 2013 by the Environmental Department of the Overstrand 
Municipality.  The Coastal Buffer Zone needs to facilitate the extension of the 
cliff path – build from concrete as the rest of the path.  The Overstrand 
Municipality is obligated to ensure the intention behind the original subdivision 
of Erf 1233 and the reason for the approval of the adhoc setback line. 
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Applicant’s response 
 

The application submitted in 2013 for the subdivision of Erf 1233, Hermanus was 
submitted in terms of The Land Use Planning Ordinance, 1985 (Ordinance 15 of 
1985)(LUPO).  A 20m Buffer Zone was defined in order to establish a continual 
corridor and to protect the natural resources and ecosystem functioning.  The Buffer 
Zone was not defined for the cliff path.  Development/construction should take place 
inland of the identified setback line (of the Buffer Zone). 

 
Town Planner’s response 

 
The comment provided by the applicant is agreed with; the 20m setback line is to 
ensure that there is a continual ecological corridor and to protect the natural 
resources and ecosystem functioning. 

 
7. Point of objection 

 
The existing and new access road must be tarred before any work on the 
development begins and there must be a servitude on Portion 1 that the 
building line from the south western boundary may not exceed 15m. 

 
A condition should be imposed that the owners of the proposed newly created 
erven should construct, maintain, and repair the servitude access roads. 

 
Existing municipal roads must also be prepared prior to construction or 
development. 

 
The access servitude is only desirable if a public servitude is registered in 
order to gain access to the coast. 

 
Applicant’s response 

 
The surface of the Access Right of Way Servitudes will be paved as per municipal 
regulations and as per the conditions imposed with the subdivision approval issued in 
2013. 

 
Building lines will be applicable as prescribed in the Overstrand Scheme 
Regulations.  Setback from the high-water mark will be 20m. 

 
The argument that the access servitude is only desirable if a public servitude is 
registered in order to gain access to the coast has no merit as the servitude for the 
access to the private property is low, with a single occupant use whereas the 
proposed right of way to the coast will be open to public at large in sometimes 
dangerous tidal conditions. 
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Town Planner’s response 
 

Only one (1) additional access servitude is proposed, there are currently only one (1) 
access point in Sea Road.  No objection was received from the Overstrand 
Municipality Traffic- or Engineering Departments regarding the impact of the 
additional access servitude, further due to the access only serving one additional 
property the impact will be minimal.  The additional servitude will allow sufficient 
access to both portions without having to accommodate two-way traffic.   The surface 
of the proposed additional access servitude will have to be compliant with the 
recommendation in 2013.  Cost to rectify damage to the open space during the 
construction period will be to the account of the property owner/developer. 

 
Some of the requests hold no bearing to the application itself and desirability thereof, 
for instance, the maintenance of the public roads prior to construction cannot be 
incorporated into conditions of approval as the maintenance of public roads are a 
municipal function and as discussed earlier, the proposed coastal access across 
Erf 12257 is not a municipal mandate. 

 
8. Point of objection 

 
If the new right of way access is approved, then the owners of Erf 11479 will no 
longer maintain the small white bollard demarcated area of the Public Open 
Space and the maintenance thereof will revert to the Municipality. 

 
Applicant’s response 

 
The Municipality is responsible for the maintenance of the public areas. 

 
Town Planner’s response 

 
If the property owner of Erf 11479 has an agreement with the Municipality to maintain 
the verge then that agreement must be respected, otherwise the property owners 
has been maintaining the verge in good will and at their own expense, with no 
approval from the Municipality to do so.  The proposed continuation or ceasing of the 
maintenance has no bearing on the proposed application. 

 
9. Point of objection 

 
The additional servitude will have a negative impact on the Public Open Space 
and will therefore have a negative impact on the surrounding properties. 

 
A driveway should be built on Portion A in favour of the Remainder and 
preserve the Open Space.  A condition must be imposed that sufficient space 
must be provided and demarcated by barriers in order to prevent visitors of 
parking on the Public Open Space. 

 
Applicant’s response 

 
The proposed servitudes over Erf 1253, the Public Open Space will be for the access 
for single residential erven and will have a low impact, single occupant use.  Access 
servitude roads will remain unobstructed and will still function as a Public Open 
Space. 
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If the servitudes are fitted with barriers it will limit the use of the Public Open Space 
to a larger extent.  Without barriers it will allow the public to still utilise the full extent 
of the Public Open Space.  The access roads will not generate many trips from the 
two (2) erf portions. 

 
Town Planner’s response 

 
The Public Open Space between the two (2) access servitudes is approximately 
638m² in extent.  Further, north next to Erf 12193 the Public Open Space is 
approximately 3 391m² in extent, thus allowing sufficient area for public and 
recreational use.  Currently the larger portion is demarcated with short vertical and 
horizontal pillars and the smaller section has white cement pillars, it will be a 
requirement that the same type of demarcation is used for the access servitudes as it 
promotes pedestrian access between the public areas. 

 
10. Point of objection 

 
Comment from CPAG refers to a letter from the Municipal Manager dated 
7 December 2018 which states that hikers from the western side of Poole’s Bay 
may transverse a portion of Erf 12257 in order to gain access to the coastal 
area. 

 
Applicant’s response 

 
The access over Erf 12257, Hermanus is not legal.  No rights are impeded from the 
public as there is access to the area below the highwater mark without having to 
transvers the client’s property. 

 
Town Planner’s response 

 
The applicant’s response is agreed with.  Access to the coastline is gained from the 
eastern side of the Poole’s Bay area as indicated by the green arrow.  Please note 
the subject property for this application is marked in red and the star figure and the 
public parking area with the blue star.  Please refer to Map 1 below: 

 
Map 1: Coastline border of Erven 12257, 1234-1236, 5491-5493, 6337, 1247-1250 
and 6088 
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11. Point of objection 
 

A pedestrian walk way on the seaside of the original Erf 1233 (Erf 12257 
subdivided portion of Erf 1233) can be considered in a similar way as the 
provisions which were made to accommodate Erf 12192 a subdivided portion 
of Erf 1233 (road widening), which was a traffic requirement. 

 
Applicant’s response 

 
Erf 12192 a subdivided portion of Erf 1233 was required for road widening purposes 
by the District Roads Engineer. 

 
The additional access road servitude is also required from the Municipal Engineering 
Department and the District Roads Engineer as they would like to eliminate 
additional access points from Main Road. 

 
Town Planner’s response 

 
The Municipality can only act and take decisions in accordance with the authority, 
designation and delegations given to it by applicable law, if it does not it opens itself 
for legal challenges.  The creation of Erf 12192 through the subdivision of Erf 1233 
was a requirement to allow for the road widening purposes.  However, as discussed 
previously the servitude over Erf 12257 is proposed in terms of NEM: ICMA which 
does not mandate or give the Municipality the authority to register the servitude. 

 
8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 

 
Refer to point 7. above. 

 
9. MUNICIPAL ASSESSMENT OF COMMENTS 

 
All relevant departments provided positive comments regarding the subdivision and 
the proposed registration of an additional access servitude in favour of the 
Remainder of Erf 12257. 

 
It should be noted that DEA&DP: Sub-Directorate: Coastal Management states that 
the property is located in the Coastal Protection Zone (CPZ) as defined in terms 
Section 17 of National Environmental Management: Integrated Coastal Management 
Act 24 of 2008 (NEM: ICMA) which is land ward of the Coastal Management Line 
(CML).  The CPZ and CML were identified by the Overberg Coastal Management 
Line Project in order to ensure development is regulated in a manner appropriate to 
the risks and sensitivities in the Coastal Zone. 

 
DEA&DP: Sub-Directorate: Coastal Management further states that a fence has 
been erected which prohibit access to the coastline, and this is against the objects of 
NEM: ICMA.  The department also conducted a Overberg Coastal Access Audit and 
Pilot Study which was finalised in December 2018 and during the stake holder 
engagement it was identified that the access to the coastline is an area of conflict 
and the public experienced limited or restricted access to the coast, but since then 
have been denied access due to the property boundaries of coastal erven extending 
to the High Water Mark.  Section 13 of NEM: ICMA gives the public the right to 
access coastal public property and prevents anyone from restricting access and/or 
charging a fee.  Section 18(9) of the NEM: ICMA further obliges Municipalities to 
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ensure that provision is made to secure public access to coastal public property in 
conditions of approval for rezoning, subdivision or development of a land unit. 

 
The proposed subdivision is not opposed by the department, however, the right of 
way servitude must not infringe on the public access to the coast and no structures 
should restrict public access to the coast.  It is also recommended that the fence 
erected on the applicant’s property boundary must not be in a manner that restricts 
public access form the coastline 

 
As stated in point 7. of this report the Municipality can only act and take decisions in 
accordance with the authority, designation and delegations given to it by applicable 
law.  If it does not act in accordance with applicable law or takes on responsibilities 
which it is not mandated to do, then it opens itself for legal challenges.  Therefore, 
NEM: ICMA should be carefully considered.  The Municipality cannot implement the 
provisions of the above-mentioned Act due to it being applicable to the District 
Municipality as set out in the definition of the Act, Sections 1(b)(i) and (ii).  Further, 
the Municipality will only be able to assume responsibility for implementation of the 
Act if both the Municipality and the District Municipality have complied with the 
provisions of Section 1(ii), i.e., entered into an agreement in terms of which a 
provision or certain provisions have been assigned to the Overstrand Municipality.  
To date no such agreement has been entered into. 

 
Lastly, Section 18(1) read together with Section 18(3) of the Act requires that a By-
Law be adopted which designates strips of land as coastal access land in order to 
secure public access to the coastal public property, only then would Section 18(2) 
have come into play, i.e., an automatic public servitude in terms of which the public 
may use that land to gain access to coastal public property.  To date no such By-Law 
has been adopted by the Overstrand Municipality or District Municipality. 

 
Given the abovementioned the Overstrand Municipality is not obligated, nor does it 
have the authority to register a servitude over the private property as requested in 
the comments received from DEA&DP. 

 
Due the excavations done on the property and the risk to public safety, fencing and a 
boundary wall was required from the Building Department.  Further, sufficient access 
to the coastline is provided on the eastern side of Poole’s Bay, directly south of 
Erf 6088, therefore the public does have access to the coastal line. 

 
Currently the larger portion of the Public Open Space is demarcated with short 
vertical and horizontal poses and the smaller section has white cement pillars, it will 
be a requirement that the same type of demarcation is used for the access 
servitudes as it promotes pedestrian access between the public areas and it will not 
impede the public’s movement. 

 
Regarding the proposed coastal access and the Overberg Coastal Access Audit and 
Pilot Study, the recommendation out of the study stated that the relevant authority 
should give this issue the necessary attention.  Therefore, the application was also 
circulated to the Overberg District Municipality (ODM).  ODM provided the following 
comments: ‘’The applicant should be informed that the remainder portion of the erf 
does abut coastal public property as defined in Section 7 of the National 
Environmental Management: Integrated Coastal Management Act of 2008 (Act no. 
24 of 2008) and any uses on the Remainder Portion of Erf 12257 should not prohibit 
access or use of the coastal property’’.  The comments of ODM are not agreed with 
due to there being no By-Law to implement the Act.  Further, the comments will only 
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be noted in the recommendation and not be stipulated as a condition as the 
Overstrand Municipality is not mandated by the Act to enforce its provisions and 
objects. 

 
10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 

CONSIDERATIONS GUIDELINE) 
 

10.1 (In)consistency with the Spatial Planning and Land Use Management Act, 
2013 (Act 16 of 2013) 

 
The application can be motivated in terms of the principals in the following 
manner: 

 
Spatial Justice 
The application is on an existing property in Hermanus and therefore it does not 
apply to this principle. 

 
Spatial sustainability 
The application will have no impact on the conservation status of the subject 
property or the area.  The impact on the biophysical environment will also be 
kept to a minimum.  The new property will be developed in line with the relevant 
Zoning Scheme.  The impact will therefore be the same as the development of 
any other single residential property and the densification will be in line with the 
forward planning framework of the area.  Erf sizes and layout pattern will be the 
same as the applicable area.   

 
Efficiency 
The property would address the need for additional residential properties in the 
area.  The application discourages urban sprawl and encourages densification.  
The subdivision will have a low impact on the surrounding property owners. 

 
Spatial Resilience 
N/A 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 

 
10.2 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as 10.1 above. 
 

10.3 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The application is in line with the SDF as the planning unit is indicated for 
residential use and the proposed application will not change the use. 

 
The Overstrand Spatial Development Framework:  2020 (SDF), in line with 
Provincial and National Government Planning Policies encourage densification 
within the urban edge thereby making more efficient use of brownfield land 
within the confines of the urban edge.  Following the SDF, the Overstrand 
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Growth Management Strategy, 2010 (GMS) encourage residential densification 
in appropriate locations. 

 
10.4 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.5 Impact on Municipal engineering services 

 
The existing services are available.  The property owner will have to contribute 
to the bulk service levy for the additional property. 

 
The new plot and Remainder will have road access. 

 
10.6 Outcomes of investigations/applications i.t.o other legislation 

 
N/A 

 
10.7 Existing and proposed zoning comparisons and considerations 

 
The zoning of the proposed subdivided properties will remain for single 
residential use. 

 
10.8 ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 

RESTRICTIONS 
 

N/A 
 

11. DESIRABILITY OF THE PROPOSAL 
 

It should be noted that Erf 12257 is a consolidated portion of Erven 12194 and 12195 
which was subdivided from Erf 1233 in 2013.  Erven 12194 and 12195 measured 
±2423m² and ±5018m², respectively.  It is proposed that Erf 12257, Hermanus be 
subdivided in order to create two (2) portions, namely Portion A (approximately 
1701m² in extent) and a Remainder (approximately 5740m² in extent).  The change 
in size is due to the change in topography of the property’s ground level due to 
extensive excavations on site and the dividing line was informed by the height 
difference between the upper and lower ground levels.  The proposed erf sizes are in 
line with the adjacent property sizes and the proposed densification as determined in 
the GMS will be maintained.  No change of the land use is proposed and therefore 
should the erven be developed in future then the erven will be developed in line with 
the character of the area. 

 
In the comments received it was proposed that a 15m street building line be imposed 
from the western boundary on both portions.  This proposal is not in line with the 
character of the area as most of the street facing erven are developed in line or more 
restrictive than the street building line (except for garages).  Therefore, should the 
application be approved a 4m building line will be made a condition (as applicable on 
Single Residential Zoned properties) from the western boundary which faces the 
Public Open Space and Sea Road. 

 
The proposed development will utilise existing municipal services that is available in 
the area.  The Engineering Services Department did not object to the proposal from 

81



MUNICIPAL PLANNING TRIBUNAL  27 AUGUST 2020 

 
 

an engineering services point of view, subject to adherence to conditions, which 
amongst other include the payment of a bulk services levy. 

 
Access to the Remainder will be obtained via a servitude right of way over Erf 1253.  
Although the registration of a right of way servitude is exempt from a formal land use 
application process, the impact of the servitude right of way needed to be 
considered.  As stated under point 7. of this report only one (1) additional access 
servitude is proposed and there is currently only one (1) access point in Sea Road.  
No objection was received from the Overstrand Municipality Traffic or Engineering 
Department regarding the impact of the additional access servitude.  Further, due to 
the access only serving one (1) additional property the impact will be minimal.  The 
additional servitude will allow sufficient access to both portions without having to 
accommodate two-way traffic, which would have been required if only one (1) 
servitude was considered.   The surface of the proposed additional access servitude 
will have to be compliant with the recommendation in 2013.  Further, the creation of 
an additional access servitude will have minimal impact on the existing Public Open 
Space and it will be a requirement that the same type of demarcation is used for the 
access servitudes as on the Public Open Space as it promotes pedestrian access 
between the public areas. 

 
Considering the abovementioned the proposed application can be considered 
desirable. 

 
12. RECOMMENDATION 

 
1. that the comments be noted. 
  
2. that the application in terms of Section 16(2)(d) of the Overstrand Municipal 

Land Use Planning By-Law, 2015 (By-Law) for the subdivision of Erf 12257, 
Hermanus into two (2) portions, namely: Portion A (±1701m² in extent) and a 
Remainder (±5740m² in extent), be approved in terms of the provisions of 
Section 61 of the By-Law, subject to the following conditions: 

  
 (a) that the approval is only for the subdivision as indicated on the 

Subdivisional Plan as submitted with the application; 
   
 (b) that a 4m street building line be applicable from the western boundary 

of both portions; 
   
 (c) that the access right of way servitude be developed in line with the 

recommendation of the approval of 2013 and that the access servitude 
be demarcated in a similar manner to that of the demarcation of the 
Public Open Space and not prohibit pedestrians to cross it; 

   
 (d) that all damage done to the area during construction period be rectified 

to the property owner/developer’s account; 
   
 (e) that prior to the commencing of building work the rigth of way servitude 

is adequetly compacted and surfaced in order limit dust and 
unsightliness; 

   
 (f) that a servitude be registered against the Title Deed of the property at 

the costs of the applicant which must specifically indicate that the 
applicant must attend to the maintenance of the servitude area; 
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 (g) that building plans and the demarcation of the access servitude be 

presented and approved by the following Departments: Town and 
Spatial Planning, Building Department, Engineering Services and 
Operational Department, prior to any further ground work; 

   
 (h) that a Surveyor Diagram (indicating natural ground level, exisitng 

ground level, countour lines and access servitudes) be submitted with 
the building plan application; 

   
 (i) that the conditions in the Services Report (attached as Annexure L), be 

complied with; 
   
 (j) that the comments from Overberg District Municipatlity and DEA&DP: 

Coastal Management be noted; 
   
 (k) that this approval does not absolve the owner/applicant from 

compliance with any other relevant legislation, and 
   
 (l) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with. 
   
3. that the applicant and objectors be notified of their right of appeal in terms of 

Section 78 of the Overstrand Municipality By-Law on Land Use Planning, 
2015 with regard to the above conditions of approval. 

 
13. REASONS FOR RECOMMENDATION 

 
 The application has followed due procedure. 
 None of the relevant departments have any objection. 
 The National Environmental Management: Integrated Coastal Management Act 

24 of 2008 does not provide the Overstrand Municipality with the authority to 
implement a right of way servitude across private property.  Further, there is no 
By-Law adopted by the Municipality as required in terms of the Act. 

 Requests made in the comments are noted and addressed by the applicant. 
 The access servitude to the Remainder of Erf 12257 will be demarcated in a 

similar manner to that of the demarcation of the Public Open Space and not 
prohibit pedestrians. 

 Safe and easy access to the coastline is achieved from the eastern side of 
Poole’s Bay and therefore it is not required in terms of this land use appication’s 
decision to provide additional access across the Remainder of Erf 12257. 

 The proposed subdivision is in line with the applicable municipal and provincial 
planning policy and will make more efficient use of brownfield land within the 
urban edge. 

 It will not negatively impact on existing/vested rights of adjoining property 
owners. 

 The proposed application fits in with the character of the surrounding area, and 
is desirable. 
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14. ANNEXURES 
 

Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Subdivision Plan 
Annexure D: Objections / Comments and list of persons to be notified. 
Annexure E: Comment on objections 
Annexure F: Comment: Overstrand Environmental Section 
Annexure G: Comment: Overberg District Municipality 
Annexure H: Comment: DEA&DP: Coastal Management 
Annexure I: Comment: Telkom 
Annexure J: Comment: Fire Services 
Annexure K: Comment: Property Administration 
Annexure L: Services Report 
Annexure M: DEA&DP: Development Management (Region 1) 
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