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4.2 
REMAINDER OF REMAINDER ERF 6883, 21 FIR CLOSE, EASTCLIFF, HERMANUS: 
APPLICATION FOR DEPARTURE AND REMOVAL OF RESTRICTIVE TITLE DEED 
CONDITIONS: MESSRS PLAN ACTIVE TOWN AND REGIONAL PLANNERS ON BEHALF 
OF SM & FM INGLES 
 
6883 HEC (3312/2019) 
P Roux (028) 313 8900 Hermanus Administration 
27 July 2020 

 
1. EXECUTIVE SUMMARY 

 
An application has been received on 15 August 2019 from Messrs PlanActive Town- 
and Regional Planning on behalf of SM & FM Ingles in terms of the Overstrand By-
Law on Municipal Land Use Planning, 2015 (By-Law) applicable to Remainder 
Erf 6883, Hermanus for the following: 

 
 application in terms of Section 16(2)(f) of the By-Law for the removal of restrictive 

title deed conditions, in order to legalize existing structures, which encroach the 
building lines of the property, and 

 
 application for departure in terms of Section 16(2)(b) of the By-Law in order to 

accommodate the existing structures on the property. 
 

The Locality Plan of the property concerned is attached as Annexure A, the 
Motivation Report from the applicant in support of the application is attached as 
Annexure B and the Site Development Plan (SDP) is attached as Annexure C. 

 
2. DECISION AUTHORITY 

 
Municipal Planning Tribunal 

 
3. BACKGROUND / SITE HISTORY 

 
Remainder of Erf 6883 is situated in Eastcliff, a suburb of Hermanus, and is 478m² in 
extent.  The property is zoned General Residential Zone 1 and encumbered with 
various title deed conditions.  The property is developed with an existing dwelling and 
outbuilding.  The property was recently sold and it was discovered that there are 
various encroachments over scheme and title deed provisions.  The applicant seeks 
to rectify the various encroachments. 

 
4. SUMMARY OF APPLICANT’S MOTIVATION 

 
The main points of motivation are conveyed as follows (the detailed motivation is 
attached as Annexure B): 

 

 The property was developed in 1995 with a double storey dwelling and a double 
garage.  A building plan indicating the double garage within the south-western 
lateral building line and the Main Road street building lines.  The covered 
veranda additions on the northern lateral building line, was submitted to the 
Building Department in 1995, but not approved (most likely due to restrictive title 
deed conditions).  In addition, the previous owners also constructed a pergola, 
new balcony and extended entrance hall on the subject property, not knowing 
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that approved building plans are required.  All of which are indicated as new 
additions/structures on the Site Development Plan, but is in fact ‘as built’. 

 The application is therefore to address the following: 
 the covered veranda/balcony that encroaches the 1,57m northern lateral title 

deed building line, the 3m perimeter eastern lateral building line for the 
veranda only and the 6,3m street title deed building lines; 

 the double garage that encroaches the 5m Main Road street perimeter 
building line, the 1,57m south-western lateral title deed building line, and the 
3,15m and 6,3m street title deed building lines; 

 the pergola that encroaches the 1,57m south-western title deed lateral 
building line, and 

 portions of the existing approved dwelling that encroach the 3,15m and 6,3m 
title deed street building lines. 

 The Title Deed number of the property is T22996/2019 (the Title Deed), and it as 
depicted on the SG diagram that there is a right of way servitude registered in 
favour of Erf 7186, Hermanus. 

 The character of the area and the zoning of the property limit the use of the 
property to low impact land uses only. 

 Most of the existing structures (except for the pergola) have been situated on the 
property since 1995.  Further, the structures are compliant with the character and 
scale of the built environment and the neighbour previously consented to the 
construction as indicated on the building plan in 1995. 

 The property is zoned as General Residential Zone 1: Town Housing and the 
development therefore have a 3m perimeter eastern lateral building line and a 5m 
street building line.  Internal building lines of 0m apply to the northern lateral 
building line. 

 To accommodate the existing covered veranda (a 22,23m² in extent structure 
which is situated below the approved balcony and is enclosed on the Main Road 
street boundary side) application is made for: 
 relax the eastern perimeter lateral building line from 3m to 2,166m, and 
 relax the Main Road perimeter street building line from 5m to 3,646m. 

 The balcony and veranda below the balcony stretch to be 0,23m from the 
northern lateral boundary.  These structures were approved in terms of the 
building plans in 1995 however, the position was deviated from.  A 0m building 
line is applicable in terms of the Overstrand Zoning Scheme Regulations (subject 
to a combined space of 2m between two adjacent buildings).  However, a 1,5m 
lateral building line is applicable in terms the Title Deed, [pages 2-4, paragraph 
C.(g) and (f)].  In addition to this, the Title Deed, [pages 2-3, paragraph D.(d) and 
(e)] also stipulates a 3,15m and 6,3m street building line.  The covered veranda 
and the balcony encroach the 6,3m street title deed building line, it is therefore 
requested that the restrictive conditions be removed. 

 The double garage was constructed on the south-western boundary of the 
property as per plans submitted to the Building Department in 1995.  The plans 
were never approved.  To accommodate the double garage, it is proposed: 
 to relax the Main Road perimeter street building line from 5m to 1,55m; 
 to remove the 1,5m lateral building line is applicable in terms of the Title 

Deed, [pages 2-3, paragraph D.(d) and (e)], and 
 to remove the 3,15m and 6,3m street building line applicable in terms of the 

Title Deed [pages 2-3, paragraph D.(d) and (e)]. 

 The garage has no windows which will face the adjacent property owner.  
Further, the structure will be limited to 4,5m in height and will not be longer than 
one third of the length of the lateral- or street boundary. 
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 The previous owners constructed a pergola in front of the double garage in order 
to accommodate the pergola, it is proposed: 
 to remove the 1,5m lateral building line applicable in terms of the Title Deed 

[pages 2-3, paragraph D.(d) and (e)]. 

 The pergola is approximately 4,5m long on the boundary and 7,1m in width in 
front of the double garage, the height of the pergola is less than 2,8m. 

 The main dwelling, which was approved in 1995, was constructed and approved 
encroaching the 3,15m and 6,3m street building line applicable in terms of the 
Title Deed.  The title deed restrictions were not addressed with the building plan 
approval, therefore it is proposed: 
 to remove the 3,15m and 6,3m street building line applicable in terms of the 

Title Deed, [pages 2-3, paragraph D.(d) and (e)]. 

 None of the existing or “as built” structures infringe on traffic from Main Road or 
public activity.  The double garage meets the provision in order to consider it for 
approval in lateral- and street building lines. 

 The zoning and character of the subject property will remain unchanged. 

 Most of the structures have been on the property for approximately 20 years. 

 The “as built” structures are further compliant with the provisions of the Zoning 
Scheme. 

 The removal of the title deed conditions is further motivated and accompanied by 
a conveyancer’s certificate. 

 The proposal will have no impact on Municipal Engineering Services, forward 
planning and land use documents, and planning principles. 

 
5. ADMINISTRATIVE COMPLIANCE 

 

Methods of advertising Date published 
Closing date for 

comments 

Local Newspaper Yes 5 February 2020 13 March 2020 

Gazette Yes 14 February 2020 13 March 2020 

Notices Yes 5 February 2020 13 March 2020 

Ward councillor Yes 3 February 2020 13 March 2020 

Total comments Two (2) objections were received 

Total letters of support NONE 

Was public participation undertaken in accordance with Section 46 - 50 of 
the By-Law on Municipal Land Use Planning? 

Yes 

Was the application processed correctly? Yes 

Is the proposal consistent with the principles referred to in Chapter 2 of 
SPLUMA and Chapter VI of LUPA?  

Yes 

In case of application for removal, amendment or suspension of restrictive 
title conditions if notices in accordance with Section 35(3)(d) of the By-Law 
on Municipal Land Use Planning was served on all persons mentioned in 
the title deed for whose benefit the restriction applies? 

Yes 
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6. SUMMARY OF COMMENTS FROM ORGANS OF STATE AND/OR MUNICIPAL 
DEPARTMENTS 

 

Name  Date received Summary of comments 

Building Department 4/02/2020 

No objection. Building plan 
applications have to comply with 
National Building Regulations and 
all other applicable law. 

Fire Services 6/02/2020 Annexure E. 

Engineering 21/02/2020 Annexure F. 

 
7. SUMMARY OF COMMENTS RECEIVED DURING PUBLIC PARTICIPATION 

 
Two (2) objections were received as summarised below (Please refer to the detailed 
objector’s letter attached as Annexure E). 

 
1. Point of comment 

 
Mrs Kirkland (owner of Erven 7600 and 7186) requires that the existing 
boundary wall that encroaches upon the servitude right of way be removed, 
the rubble removed and the fence re-erected to the same specification. 

 
Applicant’s response 

 
The applicant states that the property owner has consulted with the objector and is 
willing to remove the wall should the objector (property owner of Erven 7600 and 
7186) submit building plans, in order to ensure a collaborative access point which 
might not require the removal of the entire boundary wall.  The applicant also states 
that the boundary wall does not form part of the application and therefore should not 
hold up the application at hand.  The owner of Remainder Erf 6883 is in continuous 
consultation with the objector. 

 
Town Planner’s response 

 
The servitude right of way is in favour of Erf 7600 therefore the matter is a civil case 
between the two property owners, however the Municipality cannot approve building 
plans where structures encroach restrictions made in the Title Deed, therefore any 
building plan submitted in the future will have to indicate that the boundary wall will 
be removed. 

 
2. Point of comment 

 
The owner of Erven 7600 and 7186 (Mrs Kirkland) further does not agree with 
the removal of the title deed restrictions, because the encroachments are 
many and considerable.  The property in question is very small and every 
metre count. 
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Applicant’s response 
 

The applicant states that the objector (Mrs Kirkland) is not clear with regard to what 
the objection entails, and therefore will seek to address the concerns of Mrs Kirkland 
with the proposed response to the objection received from Mr Nel. 

 
Town Planner’s response 

 
It should be noted that according to municipal records the Kirkland family was one of 
the previous owners of Remainder Erf 6883 (2016 to 2019) and therefore the 
objector (Mrs Kirkland) should be well aware of the encroachments on the property 
as the encroachments (except for the pergola and the boundary wall) were 
constructed prior to their occupancy of the property in 2016.  The applicant merely 
seeks to legalise the existing structures which objector (Mrs Kirkland) has enjoyed in 
the past. 

 
3. Point of comment 

 
Mr Nel (owner of Erf 6302) objects towards removal of the restrictive 
conditions (specifically 1,57m south-western lateral building line condition) 
due to the fear that the property owner of Remainder Erf 6883 will develop 
further vertical extensions unto the garage which will hamper his views and 
privacy.  The objector also states that he does not oppose the retention of the 
structures which encroaches upon the title deed restrictions however, oppose 
the removal of the title deed conditions. 

 
Applicant’s response 

 
The applicant states that it was proposed by the objector (Mr Nel) to register a 
notarial servitude in order to protect the objector’s privacy and views.  However, 
applicant does not consider the registration of the servitude as it is not the 
necessary midway.  The applicant has the following opinion: 

 

 The objection assumes that alterations could take place, following the previous 
“owner’s” application to build upon the garage, which will impede the objector’s 
view.  Currently the objector’s view is that of a dense row of wattle trees.  The 
current view is not obstructed by existing structures on Remainder Erf 6883, 
however there is not much of a view to obstruct. 

 It is not the intent of the applicant to extend the “as-built” structures, but rather 
to retain them, even with the removal of the title deed restrictions. 

 The objector approves the existing structures on the boundary.  In addition, the 
Zoning Scheme of the subject property allows for a 0m lateral building line for 
half the length of the erf boundary. 

 The existing structures cannot be retained without the removal of the title deed 
conditions.  To say that objector approves the structures, but does not want the 
removal of the title deed conditions is contradicting. 

 Question which should prevail is whether there are immediate threats, towards 
the objector, with the approval of the current application, since the objection is 
based on future possible extension (which is neither proposed nor envisaged at 
this stage)? 

 The objector states that the existing garage and pergola are not the threat with 
regards to privacy and views – the objector therefore neither stands to lose or 
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gain by opposing the removal of title deed condition to accommodate existing 
structures only. 

 The proposal is in line with the densification strategies of the area since the 
proposal promotes development in a location that is sustainable.  The proposal 
will not impact on urban sprawl or upon a sensitive environment. 

 The cost to demolish the structures versus the protection of the objector’s view 
must be weighed.  The objector supports the current structures and the violation 
of the objector’s privacy is not immediate and remains uncertain, while the 
applicant will suffer great consequences if these structures were to be 
demolished. 

 The notarial servitude will burden our client’s property and prevent the possible 
resale of the property in future. 

 We are of the opinion that the existing unauthorized structures will not 
undermine or excessively disrupt the character or amenity of the area. 

 There is no indication that the existing structures will lead to a reduction in the 
value of the surrounding area. 

 
To further address the objector’s concern it is proposed that a condition be imposed 
that no further construction or expansion works/additions can take place on the 
south-western common boundary (garage and pergola portion) of Remainder Erf 
6883, or the portion that is of concern towards the objector, without an additional 
application or without the consent of the owner of the objector (Mr Nel property 
owner of Erf 6302). 

 
Town Planner’s response 

 
The objector’s concern is noted, which is the current title deed condition limits future 
extension on the south-western boundary, which may in future impact on the 
amenity of the objector’s property and views (whatever it may be).  It is clear that the 
objector has submitted a proposal by which he is comfortable with i.e registration of 
a notarial servitude.  However, the applicant does not agree with this approach.  To 
address this, the applicant has suggested that the following condition of approval be 
inserted:  ”that no further construction or expansion works/additions can take place 
on the south-western common boundary (garage and pergola portion), or the portion 
that is of Mr Nel’s concern, without further application or consent of the owner of the 
property (Mr Nel)”.  The insertion of the proposed condition into a decision is not 
supported. 

 
Further, a condition of approval to this effect is not required as the property is 
General Residential Zone 1 and it is required when a building plan is submitted that 
the Home Owners Association (HOA) approve the building plan.  However, when 
there is not a HOA established then the adjacent property owners must approve the 
building plan.  In this case there were no HOA established for the General 
Residential Zone 1 erven in Fir Close and therefore the next door property owners 
will have to provide consent for the building plans.  Hence when new building plans 
are submitted on Remainder Erf 6883 then the adjacent property owners will be 
informed and will have to provide their consent. 

 
The impact of the proposed removal is illustrated further below.  As illustrated by red 
rectangle in the picture below the current 1,5m title deed building line only protects a 
small percentage of the objector’s view. 
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Insert 1 
 

 
 

Should the property owner of Remainder Erf 6883 wish to develop up to the red 
rectangle on first floor he may do so without impacting on the 1,5m, as 
demonstrated by the blue square. 

 
Further, as demonstrated by the red arrows in the image below, the objector’s main 
view is over his own property, and should the owner of Remainder Erf 6883 develop 
a second storey on top of the garage then the objector’s main view will still be 
maintained.  The largest impact on the objector’s views is the large trees on the 
southern side of the property. 

 
Insert 2 
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Lastly, it should be noted that Remainder Erf 6883 is developed in Fir Close of 
which a majority of the erven have the same zoning which is General Residential 
Zone 1.  These erven, as indicated in the green outline below, all have the same 
characteristic which is semi-detached houses with a 1,5m building line on the one 
lateral side and a 0m on the other lateral side, with a pergola in front of the garage.  
Due to the shape of Remainder Erf 6883 the dwelling could not be constructed in a 
similar fashion and in line with the other dwellings.  Considering the development 
characteristic of the other dwellings it is regarded that the proposal to develop 
Remainder Erf 6883 with a 0m is in keeping with the character of the area. 

 
Insert 3 

 

 
 

8. SUMMARY OF APPLICANT’S REPLY TO COMMENTS 
 

See comment above. 
 

9. MUNICIPAL ASSESSMENT OF COMMENTS 
 

All relevant departments have provided positive comments. 
 

10. MUNICIPAL PLANNING EVALUATION (REFER TO RELEVANT 
CONSIDERATIONS GUIDELINE) 

 
10.1 (In)consistency with the Spatial Planning and Land Use Management Act, 

2013 (Act 16 of 2013) 
 

The proposed application is considered consistent in the following manner from 
a town planning perspective: 
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Spatial Justice 
The proposed application will not further promote the spatial development 
imbalances.  The proposed application is in character with the existing area 
(Eastcliff) where similar applications have been approved in the past and 
therefore the approval of the proposed application will not be spatial bias. 

 
Spatial sustainability 
The application is considered spatially sustainable as the existing property will 
be more optimally utilised without affecting natural vegetation.  The existing and 
proposed structures are compatible with the character of the area and do not 
impact negatively on the rights of any adjacent property owner. 

 
Efficiency 
The proposed application only affects the current property and its immediate 
neighbouring properties, and therefore has limited impact.  Further, the property 
has been in existence since 1970 and is already developed, and therefore the 
impact on the biophysical environment will be low. 

 
Spatial resilience 
The application will ensure that the existing land resources are utilised in line 
with the Overstrand Municipality’s forward planning documents. 

 
Good administration 
The application followed the required planning procedures to ensure that land 
use activity is in line with Municipal By-Laws and the public process has been 
followed. 

 
10.2 (In)consistency with the principles referred to in Chapter Vl of the Land 

Use Planning Act, 2014 (Act 3 of 2014) 
 

Same as 10.1 above. 
 

10.3 (In)consistency with the IDP/Various levels of SDF’s/Applicable policies 
 

The primary uses are in line with the land use parameters in terms of the 
Zoning Scheme.  The proposed application is further in line with the principles 
of the Overstrand Municipality Wide Spatial Development Framework, 2006 
(OMSDF). 

 
10.4 (In)consistency with guidelines prepared by the Provincial Minister 

 
N/A 

 
10.5 Impact on Municipal engineering services 

 
No additional municipal services will be required. 

 
10.6 Outcomes of investigations/applications i.t.o. other legislation 

 
N/A 
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10.7 Existing and proposed zoning comparisons and considerations 
 

The subject property is zoned General Residential Zone 1 and therefore 
General Residential Zone 1 parameters as prescribed in the Overstrand 
Municipal Zoning Scheme, 2013, or amended are applicable. 

 
10.8 ADDITIONAL PLANNING EVALUATION FOR REMOVAL OF 

RESTRICTIONS 
 

As stated in the motivation it is proposed to remove the following restrictive title 
deed conditions to accommodate the existing structures on the subject 
property: 

 
Title Deed T22996/2019, pages 2 - 4, paragraph C.(g) and (f): 

 
“C. To the special conditions contained in the Deed of Transfer No. 

T2795/1934 imposed by the Mossel River Estate Company Limited for its 
benefit and that of its successors in title as owners of the remainder of 
Mossel River West 

 
Township A held by it by the Certificate of Registered Title No. T3907/1932, 
which read as follows: 

 
(g) No building shall be erected within one comma five seven (1,57) metres of 

the common boundary of any Lots in the above Township save where 
such Lots are owned by one and the same individual. 

 
(f) All the buildings being dwelling houses shall be so placed that the front 

line of such building (including any stoep or porch) shall coincide with the 
building line laid down by the Transferor.  Outbuildings shall be erected 
behind the building line in such position as shall be approved by the 
Transferor.  The side of every building shall be parallel to the boundaries 
of the said Lot, unless the transferee or her successors in title be specially 
exempt by the Transferor in writing.  In the case of irregulate Lots the 
relation between the sides of the building and the boundaries of the 
property shall be subject to the approval of the Transferor in writing.  In 
the case of irregulate Lots the relation between the sides of the building 
and the boundaries of the property shall be subject to approval of the 
Transferor.” 

 
Title Deed T722996/2019, pages 2-3, paragraph D.(d) and (e) 

 
“D. To the special conditions contained in the said Deed of Transfer No 

T2795/1934 imposed by the Administrator in approving of the said Mossel 
River West Township, as amended by Section 6(1) Act 84/1967 which 
read as follows: 

 
(d) That all buildings to be erected on the above property shall stand back not 

less than three comma one five (3,15) metres from the line of the street 
on which the said Lot abuts.  Such space may be used as gardens but 
shall not be built upon. 
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(e) That all buildings to be erected on the above property shall stand back not 
less than six comma three nought (6,30) metres from the line of the street 
on which the said lot abuts.” 

 

As stated previously Remainder Erf 6883 is developed in Fir Close.  The 
majority of the erven were subdivided, rezoned and developed (together) and 
therefore have the same zoning which is General Residential Zone 1.  These 
erven, as indicated in the green outline on Insert 3, all have the same 
characteristic which is semi-detached houses with a 1,5m building line on the 
one lateral side and a 0m on the other lateral side, with a pergola in front of the 
garage.  Although all the erven were developed with the same manner the title 
deed restrictions were never removed and stayed in force.  However, due to the 
shape of Remainder Erf 6883 the dwelling and outbuilding could not be 
constructed in a similar fashion and in line with the other dwellings.  As stated 
by the applicant Remainder Erf 6883 was developed in the early 2000.  
However, the title deed conditions were not address at that stage even though 
portions of the approved dwelling were approved and constructed over some of 
the title deed building lines.  Further, previous property owners of Remainder 
Erf 6883 constructed additions to the dwelling which now also encroach upon 
title deed and scheme building lines.  It is noted, even with the encroachments, 
the main characteristic of Fir Close is still maintained by the existing dwelling on 
Remainder Erf 6883. 

 
In view of the above being stated, the following directly relates to Section 39(5) 
of LUPA, 2014 (Act 3 of 2014): 

 
Will financial or other value of the rights in terms of the restrictive condition 
enjoyed by a person or entity, irrespective of whether these rights are personal 
or vest in the person as the owner of a dominant tenement? 

 
The property owner will be able to retain the existing structures and to act in 
accordance with the Zoning Scheme, the removal will therefore benefit the 
property owner as he will not have to demolish the existing structures.  

 
It is further clear that the restrictive conditions were registered to create a 
residential character in Eastcliff (Fernkloof/Firclose).  However, the current 
Zoning Scheme has been implemented for the past seven (7) years and 
building plans and approvals have been supported in line with the current and 
past Zoning Scheme, and contradictory to the title deed conditions, therefore 
even if conditions are removed the application at hand will still be in line with 
the character of the area and the erven which are developed along Fir Close. 

 
The personal benefits which accrue to the holder of rights in terms of the 
restrictive condition: 

 
The Municipality gains no benefits in keeping or removing the restrictive 
conditions.  Further, the Zoning Scheme provisions maintain the character of 
the area. 
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The personal benefits which will accrue to the person seeking the removal, 
suspension or amendment of the restrictive condition if it is removed, 
suspended or amended: 

 
As stated earlier the property owner will be enabled to retain the existing 
structures, further due to the shape of the property and the location of the 
property it would not be feasibly possible to retain or construct the dwelling 
without encroaching upon one of the title deed conditions, for instance the 6,3m 
street building line. 

 
The social benefit of the restrictive condition remaining in place in its existing 
form and the social benefit of the removal, suspension or amendment of the 
restrictive condition: 

 
The title deed restrictions are more restrictive than those of the Zoning 
Scheme, therefore by removing the title deed restrictions the property owner of 
Remainder Erf 6883 may be able to develop his property in such a manner that 
it will have marginally greater impact on the next door neighbours. 

 
Will the removal, suspension or amendment completely remove all rights 
enjoyed by the beneficiary or only some of those rights? 

 
Not all the title deed restrictions will be removed, further the rights enjoyed by 
the beneficiary (the Municipality) will remain in place since the subject 
property’s zoning will remain zoned as General Residential Zone 1 and the right 
obtained will be subservient to the zonings and development parameters 
applicable to the zoning. 

 
Given the abovementioned evaluation the opinion is held that if the restrictive 
conditions are removed as proposed, it will allow the property owner to develop 
his property in line with the Zoning Scheme parameters and to mitigate any 
further additional costs of redeveloping the whole property.  The opinion is 
further held that the proposal is sufficiently evaluated in terms of Section 39(5) 
of LUPA, 2014 (Act 3 of 2014). 

 
As stated earlier, under the objections, Mr Nel (owner of Erf 6302) is of the 
opinion that the removal of the title deed restrictive conditions will affect his 
privacy and views.  It should however be noted that objector’s main view is 
across his own property, Remainder Erf 6883 is situated next to objector’s 
property, therefore the objector’s main view is still protected.  Regarding 
privacy, it must be noted that all the erven developed along the southern side of 
Fir Close are developed with a 0m on one side of the boundary which includes 
a double storey.  Therefore, the character and development parameters which 
were established by the development of the other General Residential Zone 1 
zoned properties will be maintained as the proposal is in keeping with the 
existing character. 

 
Given the abovementioned evaluation the opinion is held that if the restrictive 
conditions are removed as proposed, it will allow the property owner to maintain 
the existing structures on his property and to further develop the property in line 
with the Zoning Scheme parameters.  The opinion is further held that the 
proposal is sufficiently evaluated in terms of Section 39(5) of LUPA, 2014 (Act 3 
of 2014). 
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11. THE DESIRABILITY OF THE PROPOSAL 
 

The applicant seeks to acquire approval for the following proposals: 
 

 application in terms of Section 16(2)(f) of the By-Law for the removal of 
restrictive title deed conditions, in order to legalize existing structures, which 
encroach the building lines of the property, and 

 
 application for departure in terms of Section 16(2)(b) of the By-Law in order to 

accommodate the existing structures on the property. 
 

The application is therefore to address the following: 
 

 the covered veranda/balcony that encroaches the 1,57m northern lateral title 
deed building line, the 3m perimeter eastern lateral building line for the veranda 
only and the 6,3m street title deed building lines; 

 the double garage that encroaches the 5m Main Road street perimeter building 
line, the 1,57m south-western lateral title deed building line, and the 3,15m and 
6,3m street title deed building lines; 

 the pergola that encroaches the 1,57m south-western title deed lateral building 
line, and 

 portions of the existing approved dwelling that encroach the 3,15m and 6,3m 
title deed street building lines. 

 
As stated earlier the subject property is zoned General Residential Zone 1.  In 
normal practice the property would be developed in a private development and a 
HOA would have been established to enforce and ensure that the development on 
the property occurs in line with the estate’s Architectural Guidelines.  However, no 
HOA was established and no Architectural Guidelines lines can be found for the 
General Zoned properties (Erven 6302 – 6311, 6881 - 6883, 7185 and 7600).  
Therefore, the development parameters on the properties default to the base zoning 
as determined in the Zoning Scheme which is General Residential Zone 1. 

 
It is noted that the placement and encroachments of the existing structure on 
Remainder Erf 6883 was and is a product of the shape of the property.  The main 
encroachments which are not addressed by previous approved building plans are 
the balcony and veranda, the double garage and the pergola on the lateral 
boundary. 

 
 The balcony and veranda below the balcony which is 0,23m from the northern 

lateral boundary, these structures were approved in terms of the building plans 
in 1995, however the position was deviated from.  A 0m building line is 
applicable in terms of the Zoning Scheme Regulations (subject to a combined 
space of 2m between two (2) adjacent buildings). 

 The enclosed veranda encroaches upon the 3m perimeter eastern lateral and 
the 6,3m street title deed building lines. 

 A 1,5m lateral building line is applicable in terms of the Title Deed 
(T22996/2019), [pages 2-4, paragraph C.(g) and (f)]. In addition to this the Title 
Deed (T22996/2019), [pages 2-3, paragraph D.(d) and (e)] also stipulates a 
3,15m and 6,3m street building line, the covered veranda and the balcony 
encroach the 6,3m street title deed building line, it is therefore requested that the 
restrictive conditions be removed. 
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The only person which is affected by the encroachment of the northern internal 
lateral building line is the property owner of Erf 7600, who according to the 
Municipality’s records were one of the previous property owners of the property and 
who could also make use of the balcony/veranda and knowing full well of the existing 
encroachments (except the pergola).  Google Street View shows the balcony, 
dwelling and garage on September 2013.  The aforementioned being stated the 
balcony and veranda are compliant with the zoning parameters on the internal 
boundary.  The boundary walls which were constructed over the right of way 
servitude will have to be addressed when building plans are submitted. 

 
The impact of the veranda on the 3m perimeter eastern lateral and the 6,3m street 
title deed building lines is considered minimal due to the adjacent property being 
commonage (open space) and road usage, and the road surface being 25m from 
Remainder Erf 6883. 

 

 The double garage was constructed on the south-western boundary of the 
property as per plans submitted to the Building Department in 1995.  The plans 
were never approved.  To accommodate the double garage, it is proposed: 
 to relax the Main Road perimeter street building line from 5m to 1,55m; 
 to remove the 1,5m lateral building line is applicable in terms of the Title 

Deed (T22996/2019), [pages 2-3, paragraph D.(d) and (e)], and 
 to remove the 3,15m and 6,3m street building line applicable in terms of the 

Title Deed (T22996/2019), [pages 2-3, paragraph D.(d) and (e)]. 

 The garage has no windows which will face the adjacent property owner and 
further the structure will be limited to 4,5m in height and will not be longer than 
one third of the length of the lateral or street boundary. 

 The previous owners constructed a pergola in front of the double garage in order 
to accommodate the pergola, it is proposed: 
 to remove the 1,5m lateral building line is applicable in terms of the Title 

Deed (T22996/2019), [pages 2-3, paragraph D.(d) and (e)]. 

 The pergola is approximately 4,5m long on the boundary and 7,1m in width in 
front of the double garage, the height of the pergola is less than 2,8m. 

 
The double garage and pergola only affects the adjacent property owner of Erf 6302 
(Mr Nel).  Although an objection was received from the property owner of Erf 6302, 
the objector stated that he does not object to the retention of the existing structures.  
Further, as stated earlier the double garage and pergola is considered to be in line 
with the character which was developed on the erven zoned General Residential 
Zone 1 in Fir Close.  The objection from the property owner of Erf 6302 is noted and 
considered, and as stated in the previous sections should a building plan be 
received for further development then the adjacent property owners will have to 
provide their support, because there is no HOA established.  It is therefore 
considered that the concern of the adjacent property owner is and can be mitigated. 

 
Considering the aforementioned the retention of the dwelling and existing structures 
are considered to be in line with the character of the immediate area and will not 
infringe on or detract from the rights enjoyed by the adjacent property owners.  The 
proposed departures and removal of title deed conditions can be considered 
desirable. 
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12. RECOMMENDATION 
 

1. that the comments received are noted; 
  
2. that the application in terms of Section 16(2)(f) of the Overstrand Municipality 

By-Law on Municipal Land Use Planning, 2015 (By-Law) for the removal of 
restrictive title conditions C.(g) and (f) and D. (d) and (e) as contained in Deed 
of Transfer T22996/2019 applicable to Remainder Erf 6883, Hermanus, be 
approved in terms of the provisions of Section 61 of the By-Law; 

  
3. that the application for departure in terms of Section 16(2)(b) of the By-Law 

applicable to Remainder Erf 6883, Hermanus in order to accommodate the 
existing structures on the property, be approved in terms of the provisions of 
Section 61 of the By-Law; 

  
4. that the approvals in 2. and 3. above be subject to the following conditions: 
  
 (a) that this approval only relates to the relaxation of the building lines as 

indicated on Site Plan, plan description: “H6883/2019”, drawn by: 
CHAMCAD (attached as Annexure C); 

   
 (b) that the removal of the title deed restrictions only relates to Title Deed 

T22996/2019, [pages 2-4, paragraph C.(g) and (f) and pages 2-3, 
paragraph D.(d) and (e)]; 

   
 (c) that building plans be submitted to the Building Department for approval, 

and that any conditions by the Fire- and Building Departments be 
complied with at that stage; 

   
 (d) prior to the submission of building plans consent is required from the 

adjacent property owners for additional work on the subject property; 
   
 (e) boundary walls encroaching right of way servitude cannot be shown on 

the building plan submission; 
   
 (f) that all the conditions of the Engineering Services, (attached as 

Annexures D), be complied with; 
   
 (g) that all other development parameters as prescribed in the relevant 

Zoning Scheme be complied with, and 
   
 (h) that this approval does not absolve the owner/applicant from compliance 

with any other relevant legislation. 
   
5. that the applicant and persons who commented be notified of their right of 

appeal in terms of Section 78 of the Overstrand Municipality By-Law on Land 
Use Planning, 2015 with regard to the above conditions of approval 

 
13. REASONS FOR RECOMMENDATION 

 

 No HOA (Home Owner Association) was established for the General Residential 
Zone 1 erven along Fir Close, therefore when building plans are submitted the 
adjacent property owners must provide consent. 
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 The main characteristic of the General Residential Zone 1 erven along Fir Close 
are still maintained by the existing dwelling and structures on Remainder 
Erf 6883.  The proposed encroachments are therefore considered non-invasive. 

 The proposal will not have a detrimental impact on the character of the 
surrounding area. 

 The objections and concerns have been addressed in this report and in the 
conditions of approval. 

 The application has followed due process. 

 The proposal is compliant with the spatial policies of the SDF. 

 The proposal is consistent with the spatial principles as set out in SPLUMA and 
LUPA. 

 
14. Annexures 

 
Annexure A: Locality Plan 
Annexure B: Motivation Report 
Annexure C: Site Development Plan 
Annexure D: Title Deed 
Annexure E: Objections received 
Annexure F: Applicant’s comment on the objections 
Annexure G: Comment: Fire Services 
Annexure H: Services Report 
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