
AGENDA OF THE MAYORAL COMMITTEE MEETING 30 SEPTEMBER 2015 
 
 
8. 
WATER AND WASTE WATER TREATMENT OPERATIONS MANAGEMENT 
CONTRACT: SC1508/2014 – PROPOSED AMENDMENTS 
 
8/2/2 
Stephen Müller/ Hanré Blignaut  (028) 313 5047 Corporate Head Office 
22 September 2015 
 

1. Executive Summary 
 

On 29 July 2015 Council approved the contract for the management of the 
operation and maintenance of the water and waste water treatment works in 
the jurisdiction of Overstrand Municipality (the Contract) and authorised the 
Municipal Manager to sign the contract with Veolia Water Solutions & 
Technologies (Pty) Ltd (the Operator).  

 
The purpose of this report is to advise Council regarding the process of 
implementation and to seek Council approval of proposed amendments to the 
Contract to address practical issues arising in the administrative processes 
involved with the implementation of the Contract and Council’s resolution.   

 
The proposed amendments can be summarized as follows: (1) to move the 
effective date of the contract from 1 September 2015 to 1 November 2015; (2) 
to permit that the accrued leave liability in respect of the Transferred 
Employees be paid to the Operator rather than the Transferred Employees; (3) 
to protect Council from excessive claims from the Operator in the case of a 
judgement being granted which sets aside the tender award to the Operator; 
and (4) to permit the Operator to delay the building of the new permanent 
offices until there is certainty about the outcome of the risk of judgment being 
grant to set aside the tender award to the Operator.  

 
2. Service Delivery and Budget Implementation Plan – IGNITE 

 
Infrastructure and Planning and Community Services 
Water and Waste Water Services 

 
3. Compliance with Strategic Priorities 

 
Creation and maintenance of a safe and healthy environment 
Management and conservation of the natural environment 
Provision of democratic, accountable and ethical governance 

 
4. Delegated Authority 

 
None 
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5. Legal Requirements 
 

Local Government: Municipal Finance Management Act, 56 of 2003 and its 
regulations (MFMA) 
Local Government: Municipal Systems Act, 32 of 2000 (MSA) 
Labour Relations Act, 66 of 1995 (LRA) 
Water Services Act, 108 of 1997 (WSA) 
Municipal Asset Transfer Regulations No.R878 
Overstrand Municipality Supply Chain Management Policy 
Overstrand Municipality Contract Management Policy 

 
6. Background/Discussion/Evaluation/Conclusion 

 
Background 

 
Following an MSA section 78(1) assessment, Council resolved on 22 January 
2014 in terms of MSA section 78(2) to continue to deliver water and sanitation 
services by way of an internal mechanism, but that a competently skilled and 
experienced operator be contracted to operate and maintain the water and 
waste water treatment works.  

 
The feasibility of such a contract was confirmed through a competitive bidding 
process in compliance with the Supply Chain Management Framework. The 
Municipal Manager awarded the contract (Contract SC 1508/2014) to the 
Operator on 22 July 2015. 

 
Following the prescribed process in terms of the MFMA and its regulations, 
including section 33 regarding future budgetary implications, the proposed 
long term contract was approved by Council on 29 July 2015, and Council 
authorised the Municipal Manager to sign the contract. 

 
Since then, an application to the High Court to review Overstrand 
Municipality’s decision of 10 March 2015 to identify Veolia as the preferred 
bidder on Contract SC 1508/2015, dated 7 September 2015, was received 
from the 2nd preferred bidder, Water and Sanitation Services South Africa (Pty) 
Ltd (WSSA). 

 
Legal advice was obtained and an opposing affidavit is being compiled. Initial 
indications are that there are serious flaws in WSSA’s review application. It is 
however necessary to protect the interest of the municipality, should the 
review succeed.  

 
Specific amendments are therefore recommended to clauses regarding 
termination (clause 42) and effective date (clause 2.2.9 and 3.2), and also to 
address the practical issues arising in regard to the accrued leave liability.  
These are discussed in the following sections (not in chronological order). 
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Discussion 
 

The proposed amendments to the Contract are set out below, marked up for 
ease of reference.  

 
1. Consequences on Termination  

 
Clause 42 of the approved contract deals with termination of the contract. 
In order to protect Council in case of a successful review application, and 
to describe what happens if the review application succeeds and/or the 
award of the tender is set aside, it is proposed that a new clause 42.6 be 
added to clause 42, to limit the contingent liability of the Municipality 
towards the Operator:  

 
42.6. Notwithstanding what is contained elsewhere in this Contract and 

more specifically this clause 42, the Parties record and agree for 
the sake of absolute certainty that the Municipality shall have the 
right to terminate this Contract, in the event of a judgment being 
granted (whether pursuant to WCHC Case No. 17203/2015 or 
any other case), which sets aside the tender award (Tender No. 
SC 1508/2014) to the Operator, and that judgment not being 
subject to appeal, or, if it is, where such an appeal is not pursued 
within the permissible allowed time:  in which event neither party 
shall have any claim against the other for any loss or other 
damage arising from or connected to the conclusion or 
termination of the Contract, save that the Operator will have the 
right to be paid for services performed up until the date of 
termination as contemplated herein, and the Municipality will 
retain its rights in respect of any breach committed by the 
Operator during the duration of the Contract which has not yet 
been remedied or compensated. The termination of the Contract 
as contemplated in this clause 42 shall be without prejudice to 
any other rights that the Municipality may have at law. 

 
Consequently, clause 42.1 needs to be amended to include reference to 
the new clause 42.6, as follows: 

 
42.1. In addition to what is set out in clause 42.6 below, the 

termination of this Contract may occur at the instance of the 
Municipality and on a date specified in writing by the Municipality. 

 
Clause 42.2 to 42.4 effectively allows for a transition or hand over phase 
of inter alia staff and assets in case of termination, until such time as 
control of the undertaking of the function is taken over by a new operator 
or the municipality (clause 42.4).  Clause 42.5 needs to be amended to 
be aligned with clause 42.4, to allow for this transition phase until control 
of the undertaking of the function is taken over by a new operator or the 
municipality. The proposed amended wording of clause 42.5 is the 
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following: 
 

42.5. This Contract shall terminate on a date or an occurrence of an 
event agreed between the parties or if no such date or event is 
agreed between the parties when a new operator is appointed 
by the Municipality and where the Municipality or its nominee 
has taken control of the provision of the service. 

 
Further, clause 22 dealing with the Operator’s proposal to build new 
offices on the Municipality’s property is updated by the insertion of 22.9 
to confirm that the Operator needs not build the new offices after the 
legal process of review is finalised. Clause 22.8 is amended to clarify that 
there is no compensation due to the Operator for any building of offices 
on municipal land.  

 
22.8  The new office building shall accede to the land of the 

Municipality without compensation to the Operator. On 
termination of the Contract risk in the new office building shall 
transfer to the Municipality at no cost to the Municipality.  

22.9  The Operator will only be required to commence with the 
building of permanent new offices on the Municipality's property 
when the right to terminate referred to in clause Error! 
Reference source not found. has come to an end and in the 
interim the Operator will provide temporary site offices.  

 
2. Effective Date:  

 
The effective date of the contract is defined in clause 2.2.9 as 1 
September 2015. Due to the extent of administrative processes involved 
in e.g. the transfer of staff, and the legal review process, it is agreed 
between the parties that the effective date be moved to 1 November 
2015 or as soon thereafter as is possible in the circumstances and 
agreed to by the parties.  Clauses 2.2.9 and 3.2 therefore need to be 
amended as follows: 

 
2.2.9. “Effective Date” means 1 November 2015, unless otherwise 

agreed between the parties.  

3.2 The appointment shall commence on the Effective Date, 
notwithstanding date of signature of the Contract.  

 
3. Transfer of Accrued Leave liability:  

 
The Contract provided in clause 28.5.1 that the employees would be paid 
out accrued leave at the date of transfer to the Operator. Employees 
have indicated they may want to transfer with leave accrued. Accordingly 
the Municipality will transfer the contingent liability to the Operator rather 
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than to the Transferred Employees, and the Operator and the 
Transferred Employee will agree what is to be paid out and what is to be 
taken as paid leave.  There is no financial implication for the Municipality 
- it is an alternative payment mechanism to address the employees 
voiced concerns. Clause 28.5.1 therefore needs to be amended as 
follows:  

 

28.5.1 the leave pay accrued to the Transferred Employees. The 
Municipality will transfer the value of the Transferred 
Employee’s leave pay accrued up to the Effective Date to the  
Operator within 30 days of the Effective Date. The Operator 
agrees to execute the Transferred Employee’s option to have 
the full or partial leave accrued as at the Effective Date paid to 
the Transferred Employee, less any tax due, provided that the 
Transferred Employee must have exercised the option in writing 
with the Operator within three months of the Effective Date. 
Payment shall be made by the Operator to the Transferred 
Employee based on the Transferred Employees election, within 
30 days of the Transferred Employee making the election in 
writing and the Municipality having made the transfer to the 
Operator. The parties will disclose the agreement in this respect 
to the Transferred Employees; 

 
4. Salary Contribution 

 
Council to note that the salary increases as nationally negotiated at 
SALGBC have been confirmed at 7% effective 1 July 2015.  The Salary 
Contribution will thus be adjusted from the assumption of 6.1% used to 
the actual, to reflect the actual escalation, as provided for in the 
Schedule: Salary Contribution Base 2015.  

 
Evaluation 

 
Approval of the proposed amendments will take steps to ensure that the 
Municipality is protected against excessive claims in the unlikely case of a 
successful review application, that the effective date can be practically 
implemented, and that the Municipal Manager signs the contract in its final 
form as approved by Council.  

 
Conclusion 

 
The proposed amendments to the contract will not affect the feasibility and 
affordability of the contract, nor the future budgetary implications as 
presented to Council on 29 July 2015.  
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7. Financial Implications 
 

The proposed amendments to the Contract do not change the financial 
implications of the Contract as presented to and considered by Council on 29 
July 2015, other than to protect the Municipality against a potential 
contingency subject to the outcome of the legal review process and to delay 
the effective date. 

 
8.  Asset Implications 

 
The proposed amendments do not change the asset implications as 
presented to and considered by Council on 29 July 2015.  

 
9.  Employee Implications 

 
The proposed amendments do not change the employee implications as 
presented to and considered by Council on 29 July 2015, other than to 
address the employee request that they have the option to transfer with 
accrued leave.   

 
10. Comments from other Departments, Divisions, Administrations and 

relevant Organs of State 
 

Senior Manager: Legal Services, Mr Lionel Wallace: 
 

Legal Services agree that the incorporation of an additional clause is needed 
in order to protect the Municipality’s position in the event of an unfavourable 
outcome in the review application.   In addition to ensure that section 42.5 tie 
in with section 42.4, an additional amendment was made to section 42.5.  
We can further advise that our office discussed both the merits of the review 
application, and the protection and mitigation of the Municipality against any 
risk flowing from an unfavourable court judgment with our attorneys.  I further 
agree with the recommendations set forth in the agenda.  

 
11. Annexures 

 
Annexure A: Council resolution of 29 July 2015  
Annexure B: Amended Contract as it is to be executed 
Annexure C: Contract as approved by Council on 29 July 2015 

 
RECOMMENDATION TO THE COUNCIL: 
 
1. that the proposed amendments to the approved contract, as contained in the 

report, for the management of the operation and maintenance of the water and 
waste water treatment works in the jurisdiction of Overstrand Municipality, be 
approved; 
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2. that the Municipal Manager be authorised to forthwith sign the contract, as 

amended herein, on behalf of the Overstrand Municipality. 
 
 
RESPONSIBLE OFFICIALS :  STEPHEN MÜLLER  
 HANRÉ BLIGNAUT 
 MIKE BARTMAN 
 
TARGET DATE FOR IMPLEMENTATION :  1 NOVEMBER 2015  
 
TARGET DATE TO INFORM APPLICANT:  30 SEPTEMBER 2015 
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