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7.
LONG TERM WATER AND WASTE WATER TREATMENT OPERATIONS
MANAGEMENT CONTRACT : CONTRACT SC 1890/2018

8/2/1/SC1890/2018
H Blignaut (028) 313 5047 Hermanus Administration
9 November 2018

1. Executive Summary

A long term water and waste water treatment operations management
contract, Contract SC 1890/2018 (the Contract), was awarded to Veolia Water
Solutions and Technologies South Africa (Pty) Ltd (the Operator) on
4 September 2018 by the Accounting Officer, following a recommendation by
the Bid Adjudication Committee on 31 August 2018.

The purpose of this report is to present Council with the long term water and
waste water treatment operations management contract, and to seek Council
resolution:

* To approve the Contract in its final form as it is to be executed, and to
authorise the Municipal Manager to sign the contract as is required by
section 33 of the Local Government: Municipal Finance Management Act,
Act no. 56 of 2003 (MFMA); and

* To grant to the Operator the right to use, control and manage the water
and waste water treatment works as set out in the Contract, and as is
required by the Municipal Asset Transfer Regulations No. R878, published
in Government Gazette No. 31346 on 22 August 2008.

2. Service Delivery and Budget Implementation Plan - IGNITE

Directorate: Infrastructure & Planning
Department: Engineering Planning (Bulk Water Services)

3. Compliance with Strategic Priorityl/ies
Provision of democratic, accountable and ethical governance
Provision and maintenance of municipal services
Creation and maintenance of a safe and healthy environment
4. Delegated Authority
None

5. Legal Requirements

Local Government: Municipal Finance Management Act, 2003 (Act 56 of
2003) (MFMA)
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Local Government: Municipal Systems Act, Act 32 of 2000 (MSA)
Labour Relations Act, Act 66 of 1995

Water Services Act, Act 108 of 1997

Municipal Asset Transfer Regulations, Regulation No. R878
Overstrand Municipality Supply Chain Management Policy
Overstrand Municipality Contract Management Policy

6. Background/Evaluation/Conclusion
Background

Triggered by significant investment by Overstrand Municipality in water and
waste water treatment infrastructure in the preceding years, Council resolved
in June 2011 in terms of section 77 of the MSA that the Municipality must
undertake an assessment in terms of MSA section 78(1) of the way in which
it was structured to deliver water and sanitation services.

Following the MSA section 78(1) assessment, Council resolved on
22 January 2014 (refer to Annexure A) in terms of section 78(2) of the MSA
that the Municipality should continue to deliver municipal services by way of
an internal water services provider mechanism, but that a competently skilled
and experienced operator should be contracted to operate and maintain the
water and waste water treatment works.

The key drivers of the decision to contract an operator include the need to
secure focussed management of the operations and maintenance of the
water and waste water treatment works, and to develop local skills in
compliance with the regulatory requirements of the operations. The
outcomes sought from the contract are on-going assurance of supply of
water, treatment of water and waste water at the right quantity and quality,
and asset preservation over the longer term, in order that as water services
authority the Municipality can ensure effective and efficient municipal service
delivery.

Subsequent to Council’s resolution of 22 January 2014, Contract no. SC
1508/2014 (the Existing Contract) was awarded to Veolia Water Solutions
and Technologies South Africa (Pty) Ltd (Veolia) for a period of 15 years,
commencing on 1 November 2015 and terminating on 31 October 2030. The
Existing Contract was approved by Council on 29 July 2015, after it was
accepted that the Municipality will derive a significant financial economic
benefit from the contract (refer to Annexure B).

The bidder who scored the second most points during this tender process,
Water and Sanitation Services South Africa (Pty) Ltd (WSSA), lodged an
application for review of the award of the Existing Contract to the Cape High
Court. Their application was based on technicalities with regard to the
regulatory staffing requirements at the treatment plants. The Cape High
Court, the Supreme Court of Appeal, as well as the Constitutional Court ruled
that it will be appropriate for the Municipality to commence with a complete
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new tender process, in order to make a new contract award within 6 months
from the Constitutional Court’s decision of 7 June 2018, at which date (i.e.
7 December 2018 latest) the Existing Contract SC 1508/2014 with Veolia has
to terminate.

In compliance with Court Order and supply chain management regulation
and procedures, tender documentation was compiled, with specific attention
to the issues raised by the Court Order and on-going operational needs.

In response to the new competitive tender process, four tenders were
received, including bids from Veolia and WSSA. Veolia scored the highest
points in terms of Council’'s Supply Chain Management Policy, and the
tender was thus awarded to them on 4 September 2018 (refer to Annexure
C). The duration of the Contract will be 15 years, commencing on
8 December 2018 and ending on 7 December 2033, with the option for
Council to extend the contract for another 5 years.

Evaluation

The long-term Contract which is the subject of this report is attached to this
report as Annexure D. The Contract includes the following improvements and
additions to the Existing Contract SC 1508/2014:

¢ The exact staffing requirements at all the treatment plants are described in
detail;

e Security measures at high risk key bulk water services infrastructure are
included;

e The operation and maintenance of the following additional infrastructure,
which was constructed after commencement of the existing contract, have
now been included in the scope of work of this contract:

o the new Eluxolweni Waste Water Treatment Plant;
new Eluxolweni sewerage pump station;
3 new sewerage pump stations in Stanford;
all new rising main sewer pipelines linked to the new pump stations;
the new Mount Pleasant reservoir and associated infrastructure;
the new Gansbaai bulk water supply pipeline;
2 mobile generator sets.

O O O O O O

Section 33 of the MFMA provides as follows:
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33. (1) A mumicipality may enter info a confract which will impose financial
oblhigations on the mumicipality beyond a financial year. but if the conuact will impose
financial obligations on the municipality beyvond the three years covered in the anmual
budger for that financial vear, i1t may do so only if—

fa  the municipal manager, at least 50 days before the meeting of the municipal
conncil at which the confract is to be approved—
(1) has, in accordance with section 21A of the Municipal Systeins Act—
ferer) made public the draft contract and an information statement
sumumarising the municipality’s obligations in terms of the proposed
conract, and
r&b) invited the local community and other interested persons to submit
to the numicipality comments or representations in respect af the
proposed contract: and
(ii) Thas solicited the views and recommendations of—
ferar) the Nanonal Treasmry and the relevant provmeial measury:
() the national department responsible for local government: and
fecd it the contract mvolves the provision of water, samtation. electricity,
or any other scrvice as may be prescribed, the responsible national
deparmment:
¢t the municipal council has taken mto account—
(i) the municipality’s projected financial obligations in terms of the
proposed contract for each financial vear covered by the contract:
(1) the mapact of those financial obligations on the mumcipality’s funure
mmnicipal tariffs and revenue:
{11} any comments or representations on the proposed contract recerved from
the local community and other interested persons: and
(iv) any written views and recommendations on the proposed contract by the
National Treasury. the relevant provincial freasury. the national depait-
ment responsible for local government and any national department
referred to in paragraph fa){ii)fcc): and
()  the mumicipal council has adopted a resolution in wlich—

(i) 1t detenmines that the municipality will secure a significant capital
investinent or will derive & significant financial economic o1 financial
benefit fiom the contract:

(ii) it approves the entire contract exactly as it 1s (0 be executed: and
(iii) if authorises the municipal manager to sign (e contract on behalf of the
municipality.
(2) The process sef out in subsection (1) does not apply 10—
fa) contracts for long-term debt regulated in terms of section 46(3);
fh) employment contracts; or
() confracts—

(1) for categories of goods as may be prescribed: or

(ii) in terms of which the financial obligation on the municipality is below—
(aa) a prescribed value: or
{bb) a prescribed percentage of the municipality’s approved budget for

the vear in which the contract is concluded.
(3) fa) All contracts referred to 1 subsection (1) and all other contracts that impose a
financial obligation on a municipality—

(i) must be made available in their entirety to the municipal ¢ouncil: and

(i1} may not be withheld from public scrutiny except as provided for in terms
of the Promotion of Access o Informmation Act. 2000 (Act No. 2 of 2000),

(b)) Paragraph (a)(i) does not apply io contracis in respect of which the financial
obligation on the municipality is below a prescribed value.

{4) This section may not be read as exempting the municipality from the provisions of
Chaprter 11 1o the extent that those provisions are applicable in a parricular case.

The procedures prescribed by section 33 of the MFMA have been duly
followed. This report to Council concludes the section 33 process and
includes the projected financial obligations for each financial year and the
impact of those financial obligations on the relevant tariffs.
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The following activities were completed, in accordance with section 33 of the
MFMA:

A public notice (refer to Annexure F) inviting comments from the local
community and other interested persons was published in the local media
and on the municipal web site on 14 September 2018 (i.e. more than 60
days before the Council meeting of 28 November 2018). No comment,
input or inquiry was received before the closing date of 15 October 2018.
An Information Statement (refer to Annexure E) discussing the proposed
long term contract was made available to the public from 14 September
2018 on Overstrand Municipality’s web site.

The views and recommendations of the following stakeholders have been
solicited from 13 September 2018 to 15 October 2018 (refer to Annexure
G): National Treasury, Provincial Treasury, the Department of Co-
operative Governance and Traditional Affairs, and the Department of
Water and Sanitation. No comments were received from any of the
stakeholders.

It is envisaged that the long term Contract will have the following financial
and economic benefits for Overstrand Municipality:

Value for money, with better balanced rates than those of the existing
contract, which was previously proven to be feasible during the MSA
section 78 process as well as during the previous MFMA section 33
process (refer to Annexures A and B). Even with the addition of newly
completed infrastructure and security measures to the scope of works
under this contract, the estimated expenditure remains within the available
budget in the current Medium Term Revenue and Expenditure Framework
(MTREF);

Annual escalation is limited to Consumer Price Index (CPI) on the Fixed
and Variable Charges, and South African Local Government Bargaining
Council (SALGBC) wage agreements on the Salary Contribution, and the
contract will therefore not have an adverse effect on future tariffs;

An estimated R77 million worth of work will be sub-contracted to Exempt
Micro Enterprises and Qualifying Small Enterprises over the 15-year
contract period;

20 Permanent new jobs are created in the Overstrand under this contract,
which did not exist when the function was performed in-house;

A new office building will be constructed by the Operator, and the asset
will be transferred to the Municipality at no cost at the end of the contract
(only the successful bidder offered this initiative);

Intensive training and development of staff and recognition of prior
learning (“grand parenting”) will be continued, with the aim of regulatory
compliance in terms of staffing, which is not achieved at many plants
countrywide;

Focused high level expertise will be available on a continuous basis to
improve and optimise treatment and maintenance processes, including
professional chemical and electrical engineers, which are not available in-
house;
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e Full time locally based maintenance teams are employed under this
contract to do daily inspections, preventative maintenance work, and
immediate response in case of emergency situations. In the past these
functions had to be sourced by the Municipality on an ad hoc basis from
Cape Town. The numbers of pump station failures, sewerage spillages
and water quality issues have already decreased significantly under the
Existing Contract to date;

e Asset preservation in the long term is secured for the Municipality,
combined with optimized treatment process efficiencies.

The water and waste water treatment works will be made available to the
Operator to operate and maintain for the duration of the Contract. Whilst the
Operator will take operational risk in regard to the assets, the Municipality will
remain the owner. The granting of the right of use is made with the objective
of achieving key economic objectives namely asset preservation and
operations optimisation.

Because of the direct interface of the contract with the Municipality’s water
service provider obligations, the risk of non-performance or poor
performance must be managed by the Municipality.

The capital assets will not be required for the Municipality’s own use during
the contract period, other than for access to monitor the performance of the
Operator and to execute the planning and capital development function.

Conclusion

It can be concluded from the above and taking into consideration the
financial implications in 7 below, that this long term Contract will secure a
significant economic financial benefit for Overstrand Municipality. The
contract is feasible, affordable, and achieves the objectives of the
Municipality.

7. Financial Implications
Source of Funding: Operating Budget Provision

The estimated projected financial implications of the long term contract are
illustrated in the table below. The annual escalation on the fixed and variable
charges in the contract will be based on the CPI, and with regard to the
Salary Contribution for the ex-municipal employees, escalation will be
aligned with the annual SALGBC wage agreements. In the table below, the
escalation factors were applied as set out in the Overstrand budget directive
for 2019/20, i.e. CPIl at 5.7% and Wage increases of 8.6% per year.
Furthermore, a 3% annual growth in water and waste water produced was
applied to the variable cost, to make provision for population growth and
development. The same escalation factors would have applied should the
function be executed in-house or by another contractor.
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Large .
Fixed Cost Variable Cost Sa_lary_ Maintenance Total Estimated Average
Contribution . Cost Increase
and Repairs

7 Months
2018/19 R 8 751 604 R 4321383 R 9450 000 R 787 500 R 23 310 487 only
2019/20 R 16 761 807 R 8 065 256 R 17 593 200 R 1426 950 R 43 847 213 7.4%
2020/21 R 17 717 230 R 8780725 R 19106 215 R 1508 286 R 47 112 456 7.4%
2021/22 R 18727 112 R 9559 663 R 20 749 350 R 1594 258 R 50 630 383 7.5%
2022/23 R 19 794 557 R 10407 701 R 22533 7% R 1685 131 R 54 421 183 7.5%
2023/24 R 20 922 847 R 11 330 968 R 24 471700 R 1781184 R 58 506 699 7.5%
2024/25 R 22 115 449 R 12 336 139 R 26 576 266 R 1882711 R 62 910 565 7.5%
2025/26 R 23 376 030 R 13 430 477 R 28 861 825 R 1990 026 R 67 658 358 7.5%
2026/27 R 24 708 463 R 14 621 895 R 31343942 R 2103 457 R 72777 758 7.6%
2027/28 R 26 116 846 R 15919 003 R 34 039 521 R 2223 354 R 78298 725 7.6%
2028/29 R 27 605 506 R 17 331178 R 36 966 920 R 2 350 085 R 84 253 690 7.6%
2029/30 R 29179 020 R 18 868 627 R 40 146 075 R 2484 040 R 90677 762 7.6%
2030/31 R 30 842 224 R 20 542 463 R 43 598 638 R 2625 631 R 97 608 955 7.6%
2031/32 R 32 600 231 R 22 364 785 R 47 348 120 R 2775 291 R 105 088 427 7.7%
2032/33 R 34 458 444 R 24 348 765 R 51420 059 R 2933483 R 113 160 751 7.7%

5 Months
2033/34 R 15 835 164 R 14 930 029 R 23 267 577 R 1291 955 R 55324 725 only

Total R 369512532 | R227159059 | RA477473202 | R31443343 | R1105588 136
Total, Including 15% VAT R 1271 426 357

The above table indicates that the long term Contract will not have an
adverse effect on the Water and Sewerage operational budgets of the
Overstrand Municipality and it can therefore be concluded that the contract
will not contribute to excessive annual increases in tariffs.

The contract represents an estimated 26% of the total expenditure budget for
Water, and 15% of the total expenditure budget for Sewerage Services.

8. Staff Implications

There are no implications for existing municipal staff. Management will
allocate capacity to monitor and implement the Contract. Ex-municipal staff
who were directly involved with the function at the time of the conclusion of
the Existing Contract were transferred to the Operator at commencement of
the Existing Contract, and their employment with the Operator will continue
under the new Contract.

9. Comments from other Departments, Divisions and Administrations

None
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10.Annexures

Annexure A:  Council Resolution 4.7 of 22 January 2014

Annexure B:  Council Resolution 4.9 of 29 July 2015

Annexure C: Bid Adjudication Committee Minutes of 31 August 2018
Annexure D: Long Term Contract SC 1890/2018

Annexure E: MFMA Section 33 Information Statement

Annexure F:  MFMA Section 33 Public Notice

Annexure G:  MFMA Section 33 Letter to Stakeholders

RECOMMENDATION TO THE COUNCIL:

1. that cognisance be taken that no response was received from the public or
any other stakeholder following the invitation for comments, representations,
views and recommendations in respect of the long term contract and the right
to use the water and waste water treatment works;

2. that the right to use, control and manage the water and waste water
treatment works for the contract period of 15 years to Veolia Water Solutions
& Technologies (Pty) Ltd be granted;

3. that the determination of significant economic financial benefit from the long
term contract for the Overstrand Municipality be noted;

4. that the long term contract for the Management of the Operation and
Maintenance of the Water and Waste Water Treatment Works under the
jurisdiction of Overstrand Municipality be approved; and

5. that the Municipal Manager be authorised to sign the long term contract on
behalf of Overstrand Municipality.

RESPONSIBLE OFFICIAL : H BLIGNAUT
TARGET DATE FOR IMPLEMENTATION : 8 DECEMBER 2018
TARGET DATE TO INFORM APPLICANT : N/A

TARGET DATE TO INFORM OBJECTOR : N/A
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4.7
REPORT ON MUNICIPAL SYSTEMS ACT, SECTION 78, ASSESSMENT OF WATER
AND SANITATION SERVICE DELIVERY MECHANISMS

(ITEM 10, PAGE 144 : SPECIAL MAYORAL COMMITTEE MEETING :
22 JANUARY 2014)

MEMEERS OF THE ANC INDICATED THAT THEY ARE AGAINST
RECOMMENDATIONS 4 AND 5 CLLR M MSHENXISWA MADE A COUNTER
FROPOSAL TO THE EFFECT THAT THE MUNICTRALITY’S STAFF BE TRAINED
TO 2O THE WORIK.

WHEN FUT TO VOTE, 19 MFEMBERS VOTED IN FAVOUR OF THE
RECOMMENDATION OF CLLR MSHENXESWA, AND 15 MEMBERS VOTED IN
FAVOUR OF THE, RECOMMENDATION OF THE EXECUTIVE MAYOR.

THE RECOMMENDATION OF THE EXECUTIVE MAYOR WAS THUS CARRIED,

RESOLVED (UNANIMOUSLY):
1. that tha eutcomes of the indapendent assesament be noted;
2. that the comments reoeivéd from organised lebour be noted;

3.  that the confinuation of water sarvicss delivary by way of an intamal mechanism
be approved;

RESOLVED:

4. that It be approved in principle that a competently skilled and experienced
operaior ba conmtracted io operate and mainiain the Water Treatment Works and
Waste Waler Treatment Works; and

8. that the Direator: Infrastrueture & Planning be delegated to:

5.1 Undertake a mone detalled study to infonm bid specifications;

5.2.  Initiats the procurement process;

5.3. Report back with regard to the implications of future financiai
commitments in terms of section 33 of the Local Govemment:
Municipal Finance Managerment Act, 2003 (Act 56 af 2003},

RESPONSIBLE OFFICIAL HANRE BLIGNAUT
MIKE BARTMAN

MPLEMENTATION DATE: 1 FEBRUARY 2014
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10

MINUTES : SPECIAL COUNCIL MEETING 43 JULY 2015

4!9
WATER AND WASTE WATER TREATMENT OPERATIONS MANAGEMRENT

CONTRACT: 8C1506/2014

(ITEM 12, PAGE 169 : SPECIAL MAYORAL COMMITTEE MEETING :
29 JULY 2015}

MEMBERS OF THE ANC INDICATED THAT THEY ARE AGAINSY THE
RECOMMENDATION AND CLLR V MACOTHA MADE A COUNTER PROPOSAL
TO THE FEFFECT THAT THE MATTER STAND OVER UNTIL PROPER
CONSULTATION WAB CONE

CLER V MACOTHA, ON BEHALF OF THE ANC, REQLIEESTED THE MEETING TG
ADJOURN FOR A CAUCUS AT 11:33

THE MEETING RECONYENELR AT 11:47

WHEN PUT TO THE WVOTE, 8 NEMBERS VOTED AGAINST THE
RECONMMENDATION OF THE EXECUTIVE MAYDR ANMD '3 MIEMBERS VOTED IN
FAVOUR OF THE RECOMMENDATION OF THE EXECUTIVE MAYOR THE
RECOMMENDATION OF THE EXECUTIVE MAYOR WAS THUS CARRIED.

CLLR J JANUARY FROM NWICO ABSTAINED FROM TAKING PART IN THE
CONSIDERATION OF THIS ITEM

RESOLVED:

1. that cognlsance be taken of the responses received to the request for
comments, representatlons, views and recommendations in respect of the -
contract end granting of the dohd to use the waler end waste water treaiment
works,

2. that the rght fo use, control 2nd manage the water and wasie watar freatment
works for the contract perled of 15 years to Veolia Water Solulions &
Technologies (Piy) Lid, be granted;

3. thal the significant economic financiai benefit from the contract for the
Municipality, be noted;

4. that fhe Confract for the Managemant of the Oparation and Malntenance of the
Water and Waste Water Treatment Works b the jurisdiction of Overstrand
Municipality, be approved; and

B, that the Municipal Manager be authorised to sign the contract on behalf of
Uvarstrand Municipality.
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Minutes of the Proceedings of 2 meeting of the Bid Adjudication Conmnittes held in the SCM
Committee Room, Hermanus, on Friday, 31 August 2048 at 14:38,
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Mioutes of the Prorsedings of 2 meeting of the Bid Adiudication Committee held in the SCHA
Commitiee Room, Hermanus, on Friday, 31 August 2018 =t 14:35.
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PART A: INTROGUCTION
1. PARTIES
1.  The Pariies to this agreement are;

1.1.1. Overstrand Local Municipality, the wafer services authority and water
services provider in terms of the Water Services Act for iis area of
jurisdiction;

t1.2 Veolia Watar Solutions and Technologias South Africa (Ply) Ltd, an
operator with the zkills and experience to undertake the Funclion.

1.2, The Parties agrae as sst oul balow,
2, INTERPRETATION AND PRELIMINARY

21.  Uniess the context indicates a contrary intentlon, words importing —
21.1. any one gender includes the other genders;
212 the singuiar inciude the plurad and vice versa; and

21.3. natuaml  persons  include  created  endities  {incorporated or

unincorporated) ard all spheres of Government,

2.2, The foilowdng terms shell have the meanings assigned to them hereunder and

cognzte expressions shall have corresponding meanings, namely —

2.2.1. “Annual Plan" means the document agreed betwsen the Parties

anmually for & Financial Year, more fully referred to in clause 11,

2.2.2. “Bulk Works" means the water and waste water treatment plants,
pump stations, reservoirs, bulk pipelines, and associated assets and
consumables as described in Annexurs B and updated in the Annual

Pian;

223 “Chief Executive Dfficer” means the chief executive of the Gperalor as
appointed from time to tims;

2.2.4. "Competent Authority” means collectively the Minister, all spheres of
Government, any court of compedent jurisdiction or any agsncy,
authority, body or standard-setting insttution, esiablished or
appointed in terms of any Regulatory Provision lo regulate or oversee
the ectivities of the Qperstor or the Municipality pursuant to this
Condract,
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2.2.6,

2.2.7.

2.2.8.

228

2.2.10.

2.2.11.

2,212

"Coniract’ means this agreement and any annexures hereto, as well
as the Annual Plan and any subsequent varation, amendmemnt,
povalion or substitution of this Cantract and annexures and Annual

Plan;
“Corrupt Actlon” means -

2261, Ofering, giving receiving, soliciting o+ accepting any undue
nayment, bribe, gift, gratuity or any other undue benefit in
exchange for performing or forebesaring t0 perform any

action in canreclion with this Contract; and

2.2.6.2.  any solicitation, offering, parlicipation, conspiracy or attempt
to bring ahowt the ciroumstances mentioned in
clayse 2 7 6,1 above;

“Effective Date” means 8 December 2018, unless otherwise agreed to
between the parties;

‘Emergency Situations” includes fires, floods, weter  poliution,
resiricions in respect of raw water, dmoughls, operational
emergencies such as pipe bursts, and any athar situation that may
negativsly impact the usual undertaking of the Function and the Bulk
Works and waler services delivery,

“Escalation Factor” rmeans the headling consumer price index (CPI for
all urban areas) annual inflation rata publishad by Statistics SA in
Statistical Release PO141.4 for the month of March preceding the 1
July escalation date {other than for Ex-municipal Employees as stated
In 20.2) and unless otherwise motivated by the Operator and
accepted by the Municipality as set out in20.3;

“Existing Operational Staff' means the persons iderfified in Annexure
A: Existing Operational Staff;

“Ex-municipal Employees” means the Existing Operational Staff
specifically identified in Annexure A Existing Operational Staff, which
are amployess who were employed by 1the Municipalify and

1ransferred with the Function;

Financlal Year™ means the peviod commenging on 1 July and ending
the foliowing 30 June;
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2.2.13.

2.2.44.

2.2.15.

2.2.18,

2217

2.218.

2214,

2.2.2Q.

2221,

2222

2.2.23.

2.2.24,

2.2.25.

“Function” means the function of managing, operating, maintaining
and monitonng the Bulk Works by the Oparator 1o achieve the

Technical Specifications as more fully set out in 7 below;

"KPI* means the indicators {0 measure the perormaince of the

Operator as set out in clause 12,

“Large Maintenance Repair Projects” means breakdown or corrective
repair and maintenance events undertaken as part of the Function of
which the cost [s greater than the Threshold, as set outin 7.5.23,

“‘Mark-tip Fee" means the Operator's remuneration for implementing
the Large Maintenance Repair Projects and Maintenance Requesis,
where sub-contractors are used by the Operator as per 7.5 and 37.

“MFMA™ means the Local Govemment Muonicipal  Finance
Management Act 56 of 2003,

‘Minister” means the Minister refemred to in the Waler Bervices Act or

its successor in fitle;

“Municipal Mahaget' means the accounting officer of the Municipality,
ag defined in the MFMA,

“Municipal Plans” means the pians of the Municipalty Including
without limitation the Integrated Dewelopment Flan, the 3paiial
Development Plan, the Waler Services Master plan and the Water
Services Davelopmant Plan as is relevant to the undertaking of the
Functéon; '

"Municipality™ means Ovarstrand Local Municipality or Its succassor in
title:

*Cperator’ means Veclia Water Solutions and Technologies South
Africa (Pty) Ltd, Registraiion Number 1964/007766/07;

“Operator Remuneration” means the Operaior's remuneration as set

outin 17;

"Parties" means the Municipality and the Operatar, or if appropriaie in

the context, either of them:;

"Penally! ies” means the incentivals 1o be levied i the KPls as
measured against the baseline are not achieved as set aut in clause
13;
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2.2.26.

2.2.27.

2.2.28,

2.2.29.

2.2.30,

2.2.31.

2232

2.233%

2.2.34,

2.2.35,

2.2.36.

2.2.37.

“Pricing Schedule” means the pricing schedule attached as Annexure
I3, and as adjusted in accordance with the Contract;

‘Reguiatory Provisions® means collectively or individuaily, the
provisions of any legislation, regulation, policy diregtive or nolice
issued by a Competent Authority under such legistation or regulation
which has a diract impact on the Contract and Funclion;

“Salary Goniribution” means the Municipality’s confribution to the
Operator in regard to the Existing Operational Stafl as set out in 18
balow:

"“SALGBC" means the South African Local Govemment Bargaining
Coundil;

“Support Services® means any services to be provided by the
Municipality to the Operator as set out in 10 below;

“Systems Act” means the Local Government: Municipai Systems Act
32 of 2000,

"Technical Assel Reglster” means the tachnical assel rogisier
develaped for purpoges of this Contract defining the Bulk Works as
more fully referred ta in clause 24, updated on an annual basis in the

Annual plan;

“Technical Specifications” means the specifications as set out in the
Annexurs G, and as updated in terms of the Cordract;

*Thrashold” means RB0O 000 (sixty thousand rand), excluding VAT,
escelated annuslly on 1 July by the Escalation Faclor,

“WAT" means value addad tax at the prevailing rate;

"Water Services Act' means the Watar Ssarvices Al 108 of 1697 and
its succassor in title,

“watar services delivery” means the delivery of water and wasle water

municipal services o the community by the Municipality,

2.3, Where consent or approval of & Parly must be obtained or a Party is required to

consider or renew something in terms of this Contract, unless it is specifically

provided otherwise, it will act reasonably and within a reazonable period.




D aly,

May 2018

2.4

28

2.6,

2.7.

2.4,

2.4,

210

211,

212,

2.13.

Al rand amounis stated in this Contract and {he Picing Schodule shall ba
ascalated annually with effect from 1 July of every year by the Escalation Factor,
unless otherwise stated In the Contract.

Reference to legislation includaes regulations issued under the legisiation and
amshdments to such legisiation or ragulations from time to time.

Clause headings in this Contract are for the purpose of convenience and shall not
be used in the interpretation of, nor modify, nor amplify the terms of this Contraci
or any clause hereof.,

If any provision in a definition is a subsiantive provision confaming nghis or
imposing obligations on any Party, notwithstanding that i is only in the definition
clause, sffect shall be given toit as if it were a substantive provision in the body of
the Contract.

When any number of days is prescribed in this Confract, same shall be working
days reckoned exclusively of the first day, and all Saturdays, Sundays or any
public holidays thareaftar, and inclusively of the last day unless the {ast day falis

on a Saturday, Sunday or public hellday, in which casa the 1asl day shall be the
next succeeding day which is nol a Saturday, Sunday or public hailday.

Where figures are referred to in numerals and in words, i there is any condlict
betwean the two, the words shall prevail.

Expressions defined in this Contract shell bear the same meanings in schedulss
or annexures to this Contract which do not thamselwes contain thelr own
definitions,

Whare any termn is defined within the context of any particular clause in this
Contract, the term so defined, unless it is clear from the clause in question that
the tarm so deflned has limited applicgtion to {he relevant clause, shak bear the
meaning ascribed to i for all purpases in terms of this Contract, notwithstanding
that that term has not besn defined in this interpratation clause.

General words preceded and or foliowed by words such as “other” or “including”
or *particularly” shall not be giverr § restriciive msaning bacause they ara
preceded or followed by a particular example intended to fall within the meaning
of the general words.

Tha rule of construction that the Condract shall be interpreted against the parly
respons|ble for the drafting or preparation of the Contract shall not apply.
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2.44. K there is any conflict between the provisions of any of the documents making up
this Agreement then the priority of the documents shall be:
2.14.4.  Ths Contract;
2.14.2.  The most yecent Annuat Plar; and
2.14.3, The Anmexures fo the Confract.
FART B: APFOINTMENT

APPOINTMENT

31, The Munidipality hereby appoints the Operator to undertake the Function.

3.2 The appointment shall commence on the Effective Dale, nolwilhstanding date of

signatura of this Cantract.

33, The Operator hereby accepts the appointment fo undertake the Function in

accordanece with this Contract.

DURAFION

41.  The Operator shall commence wiih the performance of s duties on the Effective

Date.

42 The effeclive date will be & December 2018, subject to the following provisions

hereunder:-

4.1.1 That whilst the contract is immediately effective on 8 December 2018, it will only
apply far longer than threa years if the approval mquired under MFMA section 33
{11 is obtained.

41.2 That the duration of the contract as indicated 15 [Fileen years with an opti-m of
further five years) is accordingly subject 1o section 33 (1) of the Municipal Finance
Management Act 56 of 2003 approval heing obtained within threa years.

41.3 That if the section 33 {1) of the Municipai Firance Management Act 56 of 2003
approvatl has noi baan obtained by the and of the third yvear coverad in the current
annual budget, the contract will tarminate,

414 That if at any earier stags, the municipal councll ware to reject the sonfract whan

considering it under section 33 (1) of the Municipal Finance Management Agt 56 of
2003, the coniract will lerminate once a new contract has been concluded in
respect of the relevant services, provided that, i any such new contract has not
been sntered into by the end of the third year covered in the presant budget, it will
lapse as indicated ahove,
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4.2

4.3

The appointment shall continue for 15 {fifteen) vears from the Effective Date, unless
terminated eary in accordance with clause 4.1.3 or 45 helow or axtanded in accordance
wilh clause 4.3

The Municipality shall have the right to extend the contract for & further 5 years {subject
to clause 4.2 above), provided that 12 months written nolice is given to the Dpearator prior
to the expiry of the 15 year period, and the Operator accepts the extension of the
Contract pariod.

HAND-OVER

5.1

5.2

5.3

54

The Parties acknowledge that the hand-over will be a propess rather than an event,
Recogrising the importance of the undertaking of the Funciion and the continuity of water
services delivery by the Municipality, the Operator end the Municipality agree that they
gheil co-opsrate in the period prior fo and after the Bffeciive Date to facilitate an efficlent
hand over of Function, the Existing Opestional Staff and the responsibiity for the Buik
Warks, to tha Oparator.

DBuring the first 3 manths from the Efiective Date the parties shall work closely together 1o

gnsure uninterruptad service delivery.

The Bulk Works and miner assets shail be identified and handed over to the Operator for
the Operator to use for the duration of the Coniracdt.

In the event that costs are incurred by either pardy on behalf of the other party during the
hand-over period, these shall be reconclled, agreed, andd set-off en the Operalors

imoices.

ADJUSTMENT & VARIATION

6.1

8.2

The parties acknowmedge that the scope of the Funciion will vary through the effluxion of
time and accordingly the roles and responsibilities of the Pariies will need io be adapted.
This could be as a result of issues arising after the Effective Dale including but not limited
fo:

1.1 Change in Regulatory Provisions directly impacting the Funetion;

5.1.2 Change in Bulk Works {expansion or reduction as a result of change in water
services provision reguirements);

6.1.3 Changeain rew water quality andfor quantity.

Provided it is related to the Bulik Works and the Function, and subject to the Regulatory
Provisions, the impact of the variation in scope of the Function must be determined and
agreed to between the Parties.
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6.3 Inthe event that the Municipality wishas to vary the scope of the Function —

B.3.1 the Municipaiity shall be obliged to give the Operator reaschable notice thereof,
giving detaiis of the proposed variation, tha reason therafors, and the scope of
Function the Operator would be required to render,

5.3.2 the Municipalily and the Operater will meet as soon as possible after the notice
mentionad in clause 8.3 1 te discuss the variation proposed by the Municipality
having regard to the following matiers—

6.3.2.1 the impact on water services delivery and the Municipal Plans;
6.3.2.2 the impact on the existing Function and Bulk Works;

8.3.2.3 the impact on roles and responsibilities of tha Murnicipality and the Opearalor in
terms of the Contract;

6.3.2.4 the impact on the Techinical Asset Register,
6.3.2.5 the impact on the KPls and Penalies;

6,326 the impact en the Oroganigational Plan;

6.3.27 the consequential impact on the Pricing Schedule;
6.3 28 any other issue which is relevant.

8.4 The Annual Plan shall be updated to address the impeacl of the change in scope of the
Function agreed to betwesn the partiss.

6.5 The Pricing Schedule shall be adjusted at the Dperator's tendered rates in the Pricing
Schedule. The Municipality shall have the right o bench mark and or test value for
money of the proposad pricing to the Operator's competitively iendered rales (as
ascalated) and the market, befores actepting the Pricing Schedule.

6.6 Where no agreement can be reached, the pariies shafl continue o implement the then
current Annual Plan.

PART C: SCOPE
THE FUNCTICN
7.1 The Operator shall, with affect from the Effective Date, be responasible for the Function.

7.2 The Function shall be undertaken by the Opearator in accordance with the Annual Flan,
50 as to achieve tha Technical Specifications.

7.3 The Qperstor is responsible for managing its own accounting, financial management and
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hudgeting in retation to the undsriaking of the Function in terms of this Contract.

7.4 The Function includes management, operations, monitoring, and mairtensnce as set out

in the Technical Specificalions.

7.5 Maintenance includes repair and maintenance, Maintenance Requests, Large
Maintananca Repair Projects and Emergancy Repairs:

7.5.1 Routihe, schedulad and preventative repairs and maintenance is for the QOperators
cosl and covarad in the Operator's Fixed Fos;

7.5.2 Maintenance Requests froen the Municipailty to the Cperstor shail be requested In
writing by the Municipality. These requests will be for maintenance issues related
to the Bulk Works and Function that the Operator has not schedulad but which the
Municipality requires to be undertaken. The Operator shall define the scope of the
Maintenance Request and respond to the Municipality with three written quotes to
underiake the scope of work. The Municipality will consider and if approved,
authorise pne gquote for implementation. The authoised gquotation will be
implemented.

7.5.3 lLarge Maintanance Repair Projects shall be idantified and priortised by the
Operator in the Annual Plan or may arise ad hoc from breakdowns or comeciive
maintenance requirements idenlified during lhe preventalive maintenance
processes. The Operator shall define the Large Maintenance Repair Projects and
propose and molivate the project. The Operator shall then source and present
three quotes o implement the Large Maintenance Repair Projecl.  The
Municipality will consider and if approved, authonse one quoie for implementation.
The authorised quotafion will be implemented.

7.5.4 Emergency Repairs ghail be addressed by the Operator in Emengency Situations
and it it gualifies as a Large Maintenance Repair Project, the actlual cost {sub-
contractor invoiced cost plus Operaior's Mark-up Fea; or Operator's direct costs at
tenderad Day works and Monthly Cost o Company rates in the Price Schedule)
may be recovered by the Operator in the month following the incumrence of the
expenditure.

7.5.5 The Operator is not precluded from guoting to do the work in 7.5.2 and 7.5.23,
pravided lhat at ieast two other independent quoles will also be sourced and

presented to the Municipality for comparison purposes.

7.5.8 The cost of the authorised guote for Large Maintenance Repair Projects and
Maintenance Requests will be recovered by the Operator in the meonth fellowing
the occurrence of expenditure. The ciaim shall not be mare than the authorised
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757 For guotes which invelve sub-contractors, the Operator shell be entitled to claim
the Mark-up Fes on the sub-contractor's cost. The Mark-up Fee is inciusive of the
Dperator's managemsant, supervision, qguality control, health and safety, transport
and procurement cost in procuring and managing the Sub-contractor. No further
posts of the Operator may be claimed. Ondy if addifiona! work is requirad from the
Opearator prior or after sub-contractor repair work, shall the Opserator be entitled to
add the actual labour and material cost of the Operator as addltional ltem on the
repair cosl. Mo Mark-up Fee will be allowad onip the Operator expenses. The
Operzator's labour and machinery cost will be according to the tendered day works
tariffs in the pricing schedula,

7.5.8 Al repairs and rmaintenance and work remunerated for must be guaranteed for at

least three months or per the specification,
8 STRATEGIC PLANNING

8.1 To assist the Munlcipality with its water services delivery planiing function, the Operator
shall proyide information and [nsights relevant 10 the Function and the Bulk Works at no
cost, as reasenably raquestad by tha Municipality.

8.2 The Operator shall provide information end insights relevant to the interface between the
Function and the Municipality's water services delivery strategic planning processes at no
cost.

8.3 The Municipality shall provide the Operator with all relevant Municipal Plans to inform the
Annual Plan of the Operator.

2 EMERGENCY

9.1 In Emergency Situations, the Operstor shall take reasonable steps to continue to
undertake the Function, acknowledging that it is an essential sarvice directly impacting
water servicas delivery to the community by the Municipality.

9.2 The Operator shall within 3 {thres) months after the Effective Date, at its cost, submit 1o
the Municipality for comment, 2 Prevention and Emergency Plan that will include a plan
to be implemented, addressing how Emergency Siuations wil be prevented and
atiended to.

9.3 The Operator shall be obliged to continually review the Prevention and Emergency Plan,
and ai least annually present any necessary amendments thereto, at its cost, o the
Municipality for its approval.

44 The Municipality shall review the Prevention and Emergency Plan or any suggested

10



43
D13y,

May 20148

amendment thersto submitied, within 1 {one} month afier it was submitted o it. The
tunicipality shali be deemed to have reviewed the Prevenhon and Emergency Plan or
any amendment thereto if no eommenl is received from the Municipality within the 1

{one) month period specified in this clavse 8.4,
10 BUPPORT SERVYICES

10.1 The Municipality shall account for, and charge to the Operator, any costs incurred by the
Municipality in respect of services, other than in fulfiment of its cbligations under this
Contract, rendered to the Operator, on an amms-length basis, at prices to be negoliatad
and agread to bahween the Municipality and the Qperator as part of the annual planning
process.

10.2 Such ssrvices may include the use of Muricipality personnst and prem/ses on an ad hoo
basis provided that it is agraed in advance in 1he Annuzl Flan,

10.31n tha event thal such agreement is reached, it shali be recondsad as & written agraement
and included i the Annual Plan and shall govern KFIs required of the Municipality’s
Support Services,

10.4 Notwithstanding the provision of Support Services to the Operator, the Operator shall
remaln responsible for the execution of tha Function in compliance with the Technical
Specifications.

11 ANNUAL PLAN

11.1 The Operalor shall be responsible for the preparation, control, management and
execution of the Annual Plan for each Financial Year, at lis cost.

11.2 The Annuat Plan shall be & management plan to enable performance monitoting by the
Municipality and shall address for the relevant Financial Vear:

11.2.1 The Technical Specifications;

11.2.2 The Energy Management Plan;

11.2.3 The Preventicn and Emergency Plan,

11.2.4 The Cparations, Maintenance and Monitoring Plan;
11.2.5 The Training and Bevelopment Pian;

11.2.6 The KPls, induding the updated basa line for measurement of performance based
on the previous Financial Years performance and the Penalties:

11.2.7 The Pricing Scheduls,;

11.2.8 Any Maintenance Requests required by the Municipalty;

11
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1%.2.9 Any Support Sarvices required from the Municipality, and
11.2.10 Any other aspect retevant to the Contract and perfoimance of the parties.
11.3 The first Annual Plan is dua threa menths after the Effective Date.

11.4 The Muricipality shali indicate propesed variations to the Function by and August every
year.

11.5 The Operator shall, at ts cost, prepare and submit the Anthual Plan for the foliowing
Financial Year lo the Municipality by the end of Ssptember every year, taking into
consideration the Municipallty's proposals in 1.3 {f amy) and the Municipal Pians and

the previous vear's Annual Plan.

11.6 The Municipality and the Operator shall mest and discuss the proposals by 15 October
every year, In this period, the Municipality must sither approve the plan or propose
amendments with accompanying reasons or suggest allernative proposals, failing which
the Municipality shall he deemed to have accepted the proposals.

11.7 The parties acknowledge that the process of Annual Planning is to glve effect to the
abiigation of the Operaios to show progressive improvement (per 12.4) and to escalate
tha Pricing Schedule per the Eecalation Factor. In the absence of any proposals in terms
of 11.3 and agreement in terms of &, there shall ba no nagotiation raquired,

11.8 The draft Annual Flan for the following Financial year shall be finalised betwean the
partiss by end October every year to Inform the Municipailty's MFMA. budgeting and
planning process.

11.9 Orce agreed between the parties, and the Municipat budget has been approved by
Council, the Annual Plan shalf be an addendum bo the Cortract and shall regulate the
partigs for the ralevant Financial Year. [n the evenl that there is not sufficient budgat
allocated by Council, the Annual Plan shall be reviewed and re-aligned.

11,101 a variation on Funchon is required outside of the planning process referred to in
clauses 11.3 io 11.9 the Annual Plan shal be updeted by agreement between the
partics. In the event that agreament cannot be reached, the dispute provisions beiow
shall be implemeved.

11.11 In considering & proposed Annual Plan, the Muonicipality may at its own cost undertake a
bench-marking skudy which compares the Operator's proposals to inform  ihe

Municipality's responses to the proposals.

11.12 Any exisling Annual Plan shall endure, and shall continue to be implemented by thea
Obnarator, until a new Annuai Plan is finalised.

12
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11.13 Once approved by the Municipality, the Annual Flan is binding on the Parties.

PART D: PERFORMANCE AND CONBLUCT
12 KEY PERFORMARNCE INDICATORSE

12.1 The Cperator must undertake the Function to achieve the Tachnical Specifications, at its
cost,

12.2 The ¥Pls as at the effective Date are set out in the Technical Specifications aftached as
Annexure C

12.3 The Operator shall report on its achisvemeni of the KPFIs t0 the Municlpality at the
reporting intervals Indicatad in the Annual Plan, and consofldate tha overall assessment
into the previous 12 month report on perdformance, to be submitted annually in August.

12.4 The basa line for the maasurement of tha KPIs shall be reviewed annuaily in the Annual
Plan (see clause 11 sbove). There must be progressive improvement in the base-lne
over the Contradt period.

13 PENALTIES
13.1 Penalties wili be leviad against the Cperstor for not achieving the KPIs.

13.2 Penatties will nat ba levied in the first 3 {three) months of the Contract unless otherwise
agreed.

13.3Upan becoming aware of the Operator's non-compliance with KPls, the Municipality
shall, in writing and with reasons, indicate its intention to levy @ penalty. The Operatar
shall respond within 2 (bwo) days of recaiving the Municipality's written intanlion.

13.4 In the evant that the Operator:

13.4.1 fails to demonstrate to the reasonable satisfaciion of the Municipality that the KPs
arg being achieved; or

13.4.2 fails o justify to the reasonahle satisfaction of the Municipality why the KPis are

not being met; and

13.4.3 provides no plan to the reasonable satisfaction of the Municipality to improve its

performance,
then:

13.4.4 the Operator shall be in breach of its obligations under the Contract and the

13



46
Dshwy

May 2018

Municipality may elact to exerclss its fights Under clause 43 10 netify the Operalor

of breach; and
13.4.5 penalties shall be enforced in accardance with <lause 13,
13.5 Ii the breach of the Dperator is as a resuit of,

13.5.1 non-performance by the Municipality, the Municipality shall do what is necessary
within § (five) days of notice of non-performance 0 ensure thai performance

OCCUFS;
13.5.2 force mgjeure, the provisions of cause 43.4 shall apply; and

13.5.3 councillor or staff member of the Municipaliy faiing to comply with the Code of
Conduct in Schedules 1 and 2 to the Systems Act, the Operator shall give written
notice to the Municipal Manager setting out reasonable pariiculars of such action

and its likely consequenceas to the Function and Operalor,
13.6 If the breach cocurs as a resull of 13.5,
13.6.1 no Penalties shall apply against the Operator;
12.6.2 the Municipal Manager shall be advised.

13.7 Where the Operator's performance is reliamt on the counterperformance of the
Municipality, and the Municipality has not performed, the Operatar shall not be penalised.

13.8 Both parties shall endeavour to rectify non-performance as quickly as possible in the
circumistances.

13.9 The meaximum agyregate of Penalties that may be lovied against the Operator in a
Financial Year will be capped at 15% of the total annual fixed charges of the Operator
Remuneoration as stated in the Pricing Schedule,

14  REGULATORY COMPLIANCE AND MUTUAL CO-OPERATION

14.1 The Farlies shall execute their respective busingsses, and undertakings and obligations
grising in accordance with lhis Conlract in compliance with all relevant Regulatory

Provisions, including but not limited o applying for necessary approvals, consents,
ficenses of permits, where required.

14.2 Each Party shall, on the reasonable refquest of the other, do what it reasenably can o
assist the reguesting Party in cornplying with aff applicable Regulatory Provisions and
whete such compliance requires any action, undertake such assistance timeously and
preperly,

14.3The Municipality and Operator shall cansult from time to time with regard to any

14
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assistance or advice which the Operator may raquire In conneciion with fulfilling any of its
regulatory obligations in terms of this Contract. The Municipality shafl, where possible
and reasonable, provide the Operatar with the Munidpality's information under its contrad,
as the Opaerator may reasonably require access 1o in order for the Operater [0 comply
with any of the Operator's regulatory obligationsg in tesms of thig Loniract.

15 BY-LAWS AND POLICIES

15.1 The Operator shail comply with the Municipality’s by-laws and policies to the extent that
these apply to the undertaking of the Funclion, and the Operator shall discharge the
Municipality's obligations, in termis of its by-laws and policies on its behalf, in terms of this
Gantract,

15.2 The Municipalily undsitakes timeously, on reguest of the Operator or otherwise, to
promulgate by-laws and adopt all policies necessary to enable the Operator to comply
with its duties end obligations and to exercise s rights in a financiaily and operationally

sustainable manner in terms of this Comfract.
16 ACCESS TO INFORMATION

16,4 The Qperator shall racord and maintain a complete mscord of compilance to s
contractual duties and obdigations by the uge of appropriate computer software and
suitable hard copy storage.

16.2 Each party or iks duly autharised representative shall have the raascnable right to use
and access all plans, manuals, databases, Inventories, surveys, financial and other
records and analyses compiled by the other party in accordance with this Contract or In
the other pary’s possession both during the Contract and after termination of this
Contract,

16.3 Each party undertakes to ensure that its information technology systems are reasonably
compaiible with the information technology system of the other.

PART £. REMUNERATION
17 OPERATOR REMUNERATION

17.1 The Operator will be remuneraled for undertaking the Function as set out in the Contract
ard the Pricing Schedule.

17.2 Save as specifically envisaged in the Contract the Operator shall not be entitted 1o any
compensalion andfar reimbursemant in respect of the undertaking of the Function.

17.3 The Operator Remuneration due for undertaking the Function is:

17.3.1 the fixed annual fee as per the Pricing Schedule; and

15



48 e
Dasky,

hay 2013

17.3.2 the variable (or volume based) fee per water freatmeni work, dependant on the
ireated volumes per month as per the Pricing Scheduls,

17.3.3 the variable (or volume based) fee per wasts watst iraatment work on inflow as
per the Fricing Schedule;

§7.3.4 the Salary Contribution as per 18 betow and the Pricing Schedule;

17.3.5 any payments due for Large Mzindenance Repair Projects and Maintenance
Roqueasts as par 7.5; and 19 if applicable; and

17.3.6 adustmenis due.

17.4 The Operator Remuneration will be subjeci to:

17.4.1 annual escalation as per clause 20,

17.4.2 mechanism for penalising partial fallure of the availabliity and performancs of the
Function, by means of impasing Penalties as per clause 13;

17.4.3 Adjustment and variation as per clause B.

17.5 The Operator undertakes that the remuneradlon s desmed suffictant 10 provide for
everything for the Operator’s undertaking to mest the Technical SpecHications.

18 SALARY CONTRIBUTION

18.1 The Salary Gontribution s the payment dus by the Municipality to the Operator {or ths
determined costs of the Exisling Operational Steff The Salary Confribution will be
reflective of thelr existing terms and conditlons as st the Effective Date.

18.2 The Salary Contribution is fixed for Existing Operational Staff, subject to the following
adjustments:

18.2.1 The Salary Conirlbution will escalaie annually as per 20 below, distinguishing the
Ex-municipal Employaes and the other Existing Operational Staff.

18.2.2 Varialion as & result of scops change io the Function by the Municipality or
unforeseen changes to Regulatory Provisions will be subjact to 6 above. Rates

from the Operator's "Day Works Rates and Monthly Costs™ in ths Pricing Schedule
for proceas controliers will be used to delemmine the impact of the Variation.

18.2.3 The actual cost of wargtion in benefits and payments as agreed with the
municipality, e.g. medical, housing, overime and shiit work, post-retirement
benefits {the cost of medical aid contribution afier retiremant) and the ¢ost of long

16
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service swards calculated as per the SALGBC standard terms and condiions vt
be funded by the Municipality 85 and when the cosl is incurred by the Operator.
The amount due will be determined by the Parties aquartery in arrears and the
Municipality wil reimbures the Operator in equal monthly instalments over the
follewing quarter,

18.2.4 K, after ihe Effactive Date, 8 vacancy arises of a filled Existing Operational Stafi
posl, which post stays vacant for longer than three months from date of vacation of
the post, deductions will apply according to the Operator's "Day Yvorks Rates and
Monthly Cosis” in the Pricing Schedule. If the vacant past is not filled within thres
months from the date of vacancy the deduction will be made retrospective to the
date of vacancy. H filled within threz months then no deduction will apply. If the
vacancy relates to supervision, the Operator shall appoint at its own cost, a
consultant with the raquired qualifications, to visit the works weakly for sa iong as

the vacancy exists.

18.3 The pardes record the Operator's acceptance of the following risks including:

18.3.1 The cost of fulure salary increases for Existing DOperational Staff that alain higher
gualifications;
18.3.2 The tralnability of Existing Operational Staif;
18.3.3 The mohility of staff to locate fo other works,
19 MARK-UP FEE

19,1 35% {thirty flve per centy mark up on demonstrated sub-contractor actual direct costs

(excluding VAT) paid for by the Operator fo the sub-contractor in undertaiing Largs

Malntenance Repair Projects or Maintenance Requests ae zet out in 7.5.

16.2 Payment of the Mark-up Fee shall be made monthly in arrears as per the claim of the
Operator, providad the claim is approvad and authorsed by the Municipality.

20 ESCALATION

20.1 Subject 10 20.2 and 20.3, the prices in the Pricing Schedule and amounts stated in this
Contract shatl ewtomatically escalate annually in advance by the Escalation Faclor.

20.2 The Saiary Contribution for Ex-municipal Employees shall escalate annually at the then
relevant publlshed South African Local Governiment Bargaining Council escalation rate.
Far all other Existing Operational Staff nat identified as Ex-municipal Employees it shall
be the Escalation Factor, uniess agreed otherwise following a written submission by the

17
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Qperator.

20.3 IF deemed necessary by the Operator, the QOperator may, as part of the Annual Plan,
make a written submission o the Municipality in respect of the actual escalation of the
monthiy variable cost which occurred in the preceding 12 monih period, as well as the
escalation which is expected to ocour deuring the forthooming Financial Year.

20.3.1 The submission must includs sufficient detait of the aescalation factors which the
Cperator has taken into consideration and sufficent data in respect of the actual

cost increases experienced by the Operator.

20.3.2 The submission shall be considered as part of the approval of the Annual Business
Plan process.

20.3.3 K it is not approved by the Municipality, the Escalation Factor shall apply.
20.4 The % Mark-up Fee shali not he subjec o escalation,

20.5 The Escalaton Facior shall be applied eifective from 1 July of every Financial Year
following the Effective Dale.

12
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21 INVOICING & PAYMENT

21.1 The Operator shall by the 7th of each month submit a valid tax inveica for the preceding
month, with details addressing:

21.1.1 the Operator Remuneration per clause 17,

21.1.2 less Penalty certificates per ¢lause 132 {if any;

21.1.3 less Municipality Support Charges per clause 10 (f any),
21.1.4 any adjustmsents agread: and

2115 VAT and cther taxos claimed.

21.2 Once all relevant monthly and quartarly reports are recgived and the invoice is approved,
the Municipality shall pay within 30 days.

PART F: ASSETS
22 THE BULK WORKS

22.1 The Municipality owns the Bulk Works and shali continue to own the Bulk Works for the
duration of the Contract.

22.2 The Municipality hereby makes available the Bulk Works and minar assets o the
Qperator. The Municipality hereby grants the Operator ihe right of unrestricled access o
and use of the Bulis Works and minor assets for the duration of the Contract in order 10
exscuie its obligatlons under the Contract,

22.3 The Bulk Warks and miner assets are made available voetstoots at the Effective Date
and no warranties are givan by the Municipalily in this regard.

22.4 The Operator shall be responsible for the management of the Bulk Works to achieve the
Technical Spectfications and in accardance with the Annual Flan, in order o render the
Bulk Works and the Function oparational and offlcient,

225 The Operator agrees that the Municipality shall have access to the Bulk Works to
undertake its waler services authority function and to monitor the performance of the
Cperator. This includes access to the lesting and fsboratoty facilities at the Bulk Works,
The Municipality undertekes that access will be managed so as not to interfers with the
Operator's undertaking of the Function.

22,6 The Parties acknowledge that, but for this Conbract, this riaht of access and obligation to
aperate and maintain the Bulk Worlks would not be granted, and that on termination or
expiry of this Contract, the right of 2ceess and obligation to operate and maintain the Bulk
Works, shall autoinatically teminate.

19
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23 OQOFFICES

25

26

23.1The Dperator is to provide for its own accommodation for its managemesnt and
administration teams for the duration of the Contract, at its own risk,

23.2 The Municipality assumes no risk or responsibility for any costs associated with the
Operator’s accommodation howsoaver arising for the duration of the Contract.

THE TECHNIGAL ASSET REGISTER

24.1 The Cperator shall within three (3) months of the Efective Daie, conduct a detailad
assessment of ali the Bulk Works (including structures, plant and egquipmeint} and the
minor assets and create, maintain and update a comprehensive tachnieal asset register

for purposes of this Contract.

24.2 The Technical Asset Register shall be updated annualiy as part of the annual planning

process as set out in Clause 11 and submitted with the Annual Plan.

INTELLECTUAL PROPERTY

25.1 Any discovery, invention, process or improvement made by the Operator, its employees
or on behalf of the Qperator by contraciors of consuitants in the course of undertaking
the Functioh shali be the intellectual propery, whether registered or not, of the
Munigipality.

25.2The ownership of and copyright in any intellectuatl properdy developed {(whether
registered or not) or documents (including reports, manuals, financial statements,
budgets, research papers or letiers) prepared by the Operator or any other empioyees of
the Oparator in terms of this Contract shall vest in the Municipelity, and shall revert {o the
Municipailty on termination of this Contract.

25.3 If the Opasatar usas third party licanses to enable the Operator to fulill its obligations in

terms of this Conlract, it shall ensure that such use is properly licensed and register the
interests of the Operator and ensure continuily of use of this third party intellectual

property by the Municipality whan this Contract is terminated.
OPERATIONAL RECORDS

The Operator musl maintain and updats during the currency of this Contracl, in addition to
any other raporting ragulkrements requirad in the Reguiatary Provisions, a record of its own
aperations, mainfenance, inspections and technical auditing.

20



53 .
D&ﬁlmu

May 2078

27 EFFICIENCY

28

29

27.1 The Qperator is obliged 1o plan for, and undertake the Function in the most efficient,
economical and affordable way, ensuring both the susiainabilty of itself, and the
undertaking of the Function,

27.2 The Parties shall share agually in any benefit of actual savings achleved In terms of the
Energy Management Plan, as gat out [n the Energy Management Plan.

27.3 The Municipality is likewise obliged to provide all reascnable assistanca io the Operalor
in planning and undertaking the Function in the most efficient, economical and affordable
way, ensuring the sustainability of the Bulk Works. The Muniapality may not inhibit the
fulfilment of any of the Operator's obligations o calisa or suffer it io be done.

ACCESS AND SECURITY

28.1 The Operator shall ensure that access to the Bulk Works is secwre al all times and no
unauthorised entry |s pemmiited as per the Technical Specifications.

28.2 The Cperator will be responsibie for the security of all assebs, the grounds, smployaes
and aceess conirol to all water and wastewater treatment works by maans of slarms,
armed response or an-site security and for security of the other Bulk Works as per the
Technical Specificalions.

INSURANCE
29.1 The Municipality shall cortinue to insure the Bulk Works.

29.2 The Operator shall be obliged to ensure that insurance is effected and maintained from
the Effective Data for the duration of the Conlract, for the undertaking of the Function and
all risks for which insurance is nommally and reasanably svailabls in regard to the

undertaking of the Function as agreed annually in the Annual Plan,

29.3 The Operator shall notify the Municipalily of ail daims made for or against the Operator,
stafing the claim, the reason, and the quantum.

PART G: PERSBONNEL
STAFFING OBLIGATION

30.1 It is the Operator's responsibility to ensure aderuate skills and expertise and capacity to

axacute lha Funchion.

30,2 The Operalor acknowlecdiges that the Function directly enables delivery of an essential
service (municipal water services delivery) by the Muricipality. Aceordingly during any
industrial action the Operator shall ensure that a sufficient staffing compliment is
avallable at all tmes for operation and maintenance of the Bulk Works during such period

21
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of industtial action,
31 EXISTING OPERATIOMNAL STAFF

31.1 The Operator will employ the Existing Operational Staif on the terms and conditions that
the Existing Operational Staff are entifled to as gt the Effective Date.

31.2 The Cperator undertakes that to the sxtent that the ttade unions to which the Ex-
municipal Employees belonged to while they were municipei employees had binding
collective agreements bestowing organisational nghts only in respect of such Ex-
municipal Employeas and the workpiace in which they wers employed, these will be
recognised by the Operator In regard o the Ex-munidipal Employess,

31.3The Operator undertakes to faciliiate the esiablishiment of a workplase forum for
purposes of consultation andfor negotiation on workplace related issues and matters of
rautual interest tn regard te this Contract.

31.4 1t is recorded that there will be no decrease in existing remuneration or benefits of the
Exisfing Operationad Siaff as a direct rasult of the coming into effect of this Contract.

315 The Cperaior tndettakes that any proposed changes to the shift system as at the
Effective Date applicable to the Ex-municipal Employees will he consulted on with the Ex-
muricipal Empinyees and thelr representative trade unlons prior to Impiementation.

316 H is recordad that the Qperator is contvactually obliged to previde appropriate training to
the Existing Operationa! Staff and the Operator agrees to honour this obligation and
acknowledges thet the Municipelity will monitor the provision of such fraining.

31.7 H is racorded that carlain of the the Ex-municipal Employees enjoy the benefii of post-
rellrement medical aid funding by the Municipslity. The Municipality agrees and
undertekes {o fund the provision of this benefit as and when an Ex-municipal Empicyee
retires from the Operator's employ whilst this Contract is in force provided that the benefit
is still available to the Municipality's employees when an Ex-municipal Employee retires,
and that the level of funding of this benefit shall not be greater than that enjoyed by the
Municipality's employees of eguivalent status and remuneration to that of the retiring Ex-

municipal Employaes.
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31.8 The Operator undertakas to provide to the Existing Operational Siaff, prior 10 the
Effective Date, a letter setting out the terms and conditions and benefits, and shali be
provided with writlen comiracts of employrment selbng out inter aslia these tenns,
condiions and benafite, with sffect frorm tha Effedtive Date,

32 ORGANISATICNAL PLAN

32.1 Within 3 {three) monihs of the Efactive Date the Operator shall propose an
"Organisaticnal Plan®, drafted after consultation with the Municipality, The Organisational
Plan shali demonstrate how the Existing Operational Staff and the employees of the
Operator working on the Funcbion will be structured to execuis tha Function, thelr rolas
and responsibilitias, job descriplions and conditions of employment.

32.2 The parties agree that whiist the Organisabional Plan may result in re-oeganisalion of the
Existing Oparational St=ff it will not sesult in retrenchmant, redundancy or decrease in
existing remuneration benefits of the Existing Operational Staff. Vacant posts wili be fitied
by the Operator where required by the Organizationsl PMan. Vacant operational staff
posts specifically identified in the Tachnical Spedfications will be filled from the Effective
Data.

32.3 The Organisational Plan shall be submitied to the Municipalily for raviaw and comment. [f
ne comment is received within 20 {twenty) days of submission, it shall be deemed
accepted. K comment is received in that time, it shall be assessed by the Operator and
incorporated unless expressly rejected as unreasonable by the Cperator, with reference

to the performansce radguiremeants in the Annual Plan.

32.4 Where filled posts become vacant after the Effective Date, and the vacant post stays
vacant for longer than threg months deductions will apply according to \he "Day Works
Rates and Monmhly Costs® Pricing Schedule {as escalated). H not fillad within thres
manths from the date of the vacancy the deduction will be made retrospective to the date
of the vacancy. K filled within three months then no deduction wilt apply. If the vacancy
relates to supervision, the operator shall appoint at its own cost a consuliani, with the
required qualificaiions, to visit the works as required.

32.5 Any changes o regulatory requirements for operational staff at the Butkk Warks after the
Effsctive Date shall be dealt with as a variation in Scope. Rates from the "‘Day Works
Rates and Monthly Costs™ in the Pricing Schedule far process contrellers will be used to

determine the impact.

i3

DaTiy



S6 Dzehe

May 2015

32.6 The Operator shali be responsible for paying emplayses, ineluding Existing Operational
Staff, their salaries and benefits.

33 TRAINING

33.1 The Operator shall plan for and provide a reascnably adequate and appropriate hudget
for staff rmining and developrment.

33.2 An annual employee prafessional developmernt pian shall be submitted with the Annual
Plan including a comprehensive training, developmert and succession planning
programmes to be designed and implemented by tha Operator,

33.3 Every manager of the Operator will be responsible for the training and deveiopment of
their subordinale staff, to provide opportunity forindividual growlh and to maet the needs
of the Dperator. This wil be done in conjunction with the inlreduction of a performance
management system which will monitor progress and idenifly training requirements of
staft.

34 CONTROL OF EMPLOYEE CONDUCT

341 The Operator shall st &l imes ensurs thal sufficient suifable and appropriately quaiified
and axparienced psrsonnel will be amployed to perform as is requlred by this Contract,
This requirsment shall include ensuring that sufficent and adequate staff are on duty
and/or avgilable outside normal working hours to deal with such sarvice requiromaents ar
emergencies as may ococle.  Without limiting the genarality of the foregoing, the Oparator
shall ensure that all key personnel positions are filled as soon as reasonahbly possibie as
identified in the Organisational Plan.

34.2 The Municipality may only require the Operator to remove any employee or other
personnel if it is permissible by law and because such personnei has engaged in conduct

which is reasonably certain to result in a breach of any provision of this Contract.
35 SAFETY AND SECURITY

The Operator shall set up and maintain policies and proceduras coveting all matters
ratevant to performance under the Confraci incleding without limitation discipline,
grisvance, equat opportunilies and health and salety.

PART H: CONTRACTING
38 ASSIGNMENT, TRANSFER, CESSION AND DELEGATION

No Party shall be entitled fo assign, transfer, cads or delegate any of its righis and
obligations in terms of this Contract without the prior written consent of the other Party,
which consent shal not be unreasonably withheld.
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37 SUB-CONTRACTING

37.1 The Operator may, in its sole discretion, appomnt consuttants, contractors and supphiers to
undertake any portion of its obligations in terms of this Condract, taking into account the
requirements of clause 9 of the Preferentia! Procurernent Regulations 2017, which
appointment shall be af its own cosl and risk. In meking such appointments, preference
shall be given to conlractors tocal to the araa inwhich the contract shall be exacuted.

37.2 The Municlpality intends to advance designated groups therefore the Operafor must sub-
sontract g minimuem of 4% of the total contract vakie to:

27.2.1 An sxempted micrp enterprize [EME) or a8 quallfylng small business enterprise
(QSE);

37.2.2 An EME or QSE which is at least 51% owned by black people;

37.2.3 An EME or QSE which is at least 51% owned by black people who are youth,
J7.2.4 An EME or QSE which is at least 51% owned by black peopie who are women;
37.2.5 An EME or QSE which is at least 51% owned by black peopie with disabilifies;
37.2.6 An EME or QSE which is at least 51% owned by black people living in rural or

underdevelopad arsas or iownships;
3¥.2.7 a cooperatlve which is at least 51% owned by black peopls;

3728 an EME or QEBE which is at least 51% owned by black peopls who are military

veterans; or

37.2.9 more than one of the calegories refemed to above.

25



‘58
BEZTY

May 2018

38

37.3 The Operator wiil sub-contract EME o QSE organisations for implementing the Coniract,
where feasible. Al EME or QSE organisations emploved on the works shall be
ragistared on the Cantral Supplier’s data base. If the EME or QSE is not registerad on
the data base it shall apply for registration on the data base bafore baing employed on
the contract.

37.4 The Cperator may not sub-contract any of its rights, dutles and obligations in terms of
this Contract to the extent that the agreemeat In ferms of which such rights, dutles and
abligations are sub-confracted does nof terminate prior (o or on the termination of this
Contract, without the pricr written conssnt of the Municipality first being abtained, which
consent shall nat unreasonably be withheld. In such circumstance, the Municipality may
prescriba matters to be included or addressed in such sub-contract.

37.5 The appointment of any sub-contractor shall not release the Operator of its duties or
obligations in terms of this Contract or in any way affect the Operator’s responsibility in
respect of fulilling such duties and obligations.

37.6 The Operator shall kesp records of all contracts entered info in connection with or
associated with its righfs, duties or cbligations in terms of this Contract and shall on

request provide information in respect thereof to the Municipality.
PROMOTION OF SOCIALLY RESPONSIBLE PROCUREMENT

38.1 The intensifying tripte challenges of unemplioyment, poverty and inequality contributes
negatively to the well-being of the poor and disadvantaged, resulting in deteriorating
socio-economic condiions thal affect the quality of life in the jurisdiction of the
Municipality. The current economic climate places tremendous strain on the income of
poor communities and perpstuates unemployment and poverty exposing the vulnerable

and poor to dilapidating socia-ecanomic conditions.

38.2 The Operator shall pravide an oulline of socio-ecomnomic projects to ba implemanted
through its corporate social responsibilily in the Municipality's area of jurisdiction in its
Annual Plan. Proposed projects must be measurable with specific focus on vulnerable
groups and designated groups (youth, woman, peapla with disabilities and childrer).
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38.3 The Gperator must propose any of the following sock-scohomic project practices for
consideration or identify additional projects in the Annual Plan:

38.3.1 On the job training and developraent of staff (leamerships), particularly for the
unempioyed of young people including the recruitmert of long-term joby seekers
and handicapped people;

38.3.2 Young women f mothers upliftment f leadership programma,

38.3.3 Skilis development initistives (lechnigal and soft skills) must be provided by
accraedited and recognized insklubions;

38.3.4 Financial support ] bursaries {o previously disacvaniaged youth;
38.3.5 Youth leadership and ampowarment projacts;
38.3.6 EBarly chidhood development;

38.3.7 Projects can be In collaboration with Local Community Based Organisations
{CBOS8), Non-Governiment Organisation (NGG3) and relevant iocal instifutions;

38.3.8 Business skills and enterprise support ineluding mentoting of local enterprizes; and
38.3.9 Development of Parks and open spaces.
PART |. DISPUTE RESOLUTION
39 INTERDICT AND URGENT RELIEF

The provislons of clauses 40, 40.2 and 42 will apply except where an interdict is sought or
urgent relief may be obtalned from a court of competent juwrisdiction on rsasonabie
grounds.

40 AMICABLE SETTLEMENT

40.1 If any dispute arises in terms of this Contract the parties shall try to resoive it. If it cannot
be resolved, it shall be referred to the Municipal Manager of the Munlchality and the
Chief Executive Officer of the Operator who shall meet within 10 (ten} days of writien
notice of the dispule being given to reach an amicable settfement.

40.2 If the Municipal Manager and the Chief Executive Offlcer do not or cannot resoive the
dispute within 10 {ten) days of the referral, or they fail te meet within the 10 (ten) day
pariod, than eithar Party may immediately indicate its written inkention to refer the dispute
to expert defermination in terms of clause 41.2 or arbitration in tenms of clause 42.

41 EXPERT DeTERMINATION

41.1 Whers a dispute arises in respect of the determination of any matter in the Contract that
requires the intervention of an expert, the provisions of dause 41.2 shall apply.
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41.2 The dispute shall be refetred to an appropriately experienced expert appointed by
agreement between the parties who shall be, if the matier in dispute relates primarily -

41.2.1 to an accounting or financial mafter, @ practicing charlered aceountant of not less
than 10 {ten) years slanding as such,

41.2.2 to, infer afia, engineering, construction, technical or other similar matter a
practicing professional engineer of not less than 10 {ter) years standing as such;
or

41.2.3 to a legal matter, a practicing Attorney or Advocate of not less than 10 (ten) years
standing as such,

41.3 If the Partles sannot agres on the idendity of the experi timeously, the parties shall refar
the matter to the President of the relevant professtonal body to nominata the expert.

41.4 The expert, who shall not act as an arbitrator, shall have the fdlast and freest discretion
with regard to the proceedings, save where any clause of this Contract confines the
discretion of the expert.

414.5 The determinalion of the expert shalt be final and binding on the Parties, save that if any
detenmination is manifestly unjust and if & court determines what a just and equitable
valuation woulid be, the Parties shall be bound by such a madified valustion,

41.6 The expert shall detarmine the liability for his charges.

41.7 The Partiss shall use their best endeavours to ensure that the dacision of the expert is
rendered within 10 {ten) days after the dispute has been rafarred to him.

42 ARBITRATIOMN

42,1 M amicable satdemeirt of a dispute is nol reached in tervs of clause 40 above, aither
Party shall be entitied by giving 10 {ten) days wiritten notice to the other Party {0 require
that the dispute be settied by arbitration. The arbitration =hall be held:

42.1.1 at Hermanus unless otherwise agreed by ihe Parties,;

42 1.2 in a summary mamner, that is, on tha basis that il shall not be nacessary o
observe or carry out either the usual formalities or procedures as prescribed by
any relevent arbitradion |legislation or rules of evidence in South Africa;

42.1.3 wilh legal representation if required by either of the Parties; and

421.4 as soon as s reasonably practicable in the circumstances and with a view to it
being completed within 30 (thity) days of the dispute being refarrad to the
arbltrator in terms of clause 42.1. The Parties hereby undertake to use their best
andeavours fo procure the expeditious completion of the arbitraticn,
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42.2 The arbitrator shall be a person agreed to between the Partes within 10 {ten) days after
the nobce in clause 42.1 has been given, failing that, an appropately experienced
person nominated by the President of the relsvant professional body subject to the

following provisions -

42 2 1 if the question in issue relates privmarily 1o an accounting or financial matter, the
arbitrator shall be a practicing chartered accouniant of not less than 10 (ten) years
standing as such;

4222 if the question in issue relates primarily to, /fer &da engineening, construction,
technical or other similar matter, the arbitrator shall be a practicing professional
anginear of not less than 10 {ten} years standing as such; or

4223 i the guastion in issus refates primarily to 2 legal matter, the arbitrater shall be a
practicing Atomey or Advacate of not less than 10 (ten) years standing €5 such,

42.3 immediately after the arbitraior has been appointed, he may be called upon by either of
the Fartios to fix o date for the arbitralion procesdings to be held and 0 selfle the
procedure and mannser in which proceadings shall be held.

42 4 The arbitrator or his representative shall ba entiled to investigate or cause to be
invastigatsd any matter, fact or thing which he conslders necessary or desirable in
connection with the dispute. The Pardies to the dispute shall co-operate with the arbitrator
by providing all reasonably relevant information, plans, manuals, databases, inventories,
surveys, financlal and other racords and analyses compiléd by aither Party in accordance
with this Contracl as may be in their possession upon request.

42.5 The arbitrator shall -

42,51 declde the matters submitied to arbitretion according 1o South African law, taking
into account where approprisie all elevant market-related factors and having
regard to all relevant evidence and cincumstancss;

42.5.2 make an award cr orders relating {o the subject matter of the dispute including a
grant of interim relief and the costs of the arbitration or relating to any other matter
arising therafrom; and

42 5.3 give his award in writing, fully supported by reasons.

42.6 The Parties irrevocably agree and undertake that ary award, ruling or order made by the
arbitrator -

42.6.1 shall ba final and binding upon them;

42.6.2 may at the option of either party be made an order of the division of the High Courl
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of South Africa 1o which jurisdiction the Parties are subject; and

42.6.3 tha arbitrator shall have the power to give default Judgment if any party fails to
make submissions on due date or falls 1o appear at the arbitration, provided that
reasonable notice has been given to Parties io make their submission orf

appearances.

42.7 The provisions of this clause 42 are severable from the rest of this Contract and shall

remain in effect even after this Contract is terminated for any reason.

42.8 The Parties imevocably consent to comply with the provisions of this clause 42 and
neither Party shall be entitied to withdraw fram or claim at any such praceedings that it is
not bound by these provisions or by any ruling or procadure laid down in tarms of such
proviglons,

428 No dispute arizing from this Contract shell entiie the other party to discontinue or
suspend the execution or axercise of any of s powers, righis, duties or obligatians in
tarms of this Contract, pending the settlemant of the dispute.

PART }: BREACH, FORCE MA.JEURE & TERMINATION
43 BREACH

43.1 If any Party commits a breach of this Contract after the Effective Date and should the
other Party wish to claim specific perormance or damages or both from the defauliing
Party In respect of such breach, then prior to the [atter Party exarcising such right, it shall
deliver & written nolice to the defaulting Party notifying it of the breach giving rise o such
right and reqguesting the defaulting Farty to remedy the breach in question within a period
of 15 (fiiteen) days (or such longer period stipulated in the notice if the breach in guestion
cannot reasonably be remedied by the defaulting Party within & 15 (fifteen) day period),
and should the defaulting Parly fail to remedy the breach within such period then the
Party giving notice may Institute legal proceedings to claim speciic performance of
damages o+ both, as the case may be. If any damages are claimed, the defadlting Party
shafl not be absolved from perfonming such acts, until pasyment of the damages has been
received.

43.2 i the defaulting Party again commiis & breach in respect of which the other Farty has
areviously instifuted iegal proceedings and successfully cdaimed damages or spacific
performance [n terms of clause 43.1 as a resull of legal proceedings, the breach shall be
deemed to be & material breach if the defadlting Party fails to remedy the breach within
the 15 {fifteen) day nolice petiod given in terms of cause 43.1 and the other Parly shall
at its election be eniitfad 16 terminaie the Contract (or part thereof).
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43.3 Prior to the Party invoking any right to terininate this Contrast in terms of clause 43.2, it

shall deliver & further written notice to defaulling Party notifying it of the material breach
giving rise to such right and requesting the defauling Party o remedy the breach in
gusstion within a further parind of 7 (gsevan) days {ur such longer pericd stipulated in the
hotice If the breach in question cannof ressonzbly be remedied by the defauling Party
within a 7 {seven) day period} and stating the intention to terminade the Contract {or part
thereof if relevant).

43.4 Should the defauliing Party fail to remedy the matedal breach in question within the

period refiected in the nolice, the termination process referred to in clause 45 shall

commeancea.

FORCE MAJEURE

44 1 For the purposes of this Contrack, force majeure shall be any relevant event, occurrancs,

circumstance or condition (including viz major, causus fortuitus or act of State) beyond
the control of the Parlies which could not have been reasonably foreseen when the
Contract was antered into and which, despite the exaercise of diligent efforts, could not
have been prevented, imitad or minimlsed and which rasults in either of the Parties nat
being able to comply with all or 8 material part of its obligations under this Contract, it
may include without limitation:

44.1.1 war, civil war, insurrection, rebsllion, revolution, armad conflict or terrarism riot,
comymobion, civil disorder, strike or lock-out by persons, other than the Operatar's

own parsonned and those of their sub-contractors;

44.1.2 any act of God, including extra-ordinary flood, drought, hightning, earlthquake and
the impact of meteorites;

44.1.3 a consequence arsing from or inherent in the design, specification or defective
materials of the existing Bulk Works, and

44.1.4 material adverse govemmental action ihrough c¢hanges in the Regulatory
Provisions, or in the judicial or official govemment interpretation of such
Regulatery Provisions after the Contract becomas legally effective.

44,2 The Parly claiming rellef from performance shall be religved from liabilty under this

Contract to the extent 1hat by reascn of the Force Majeure event it is not able to perform
all or a material part of its cbligations under this Contract

44,3 Where g Paity is o claims to be affected by an event of Force Majeure it shall {ake all

reasonable steps to mitigate the conseguences of such an event Lpon the petfermance
of its obligations under this Contract, rasume performance of its obligations affected by
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tha event of Farce Majsure as soon as is praclicable and use all reasonable endepvours
to remedy its failure to perform.

44.4 The Party claiming refief shall serve wiitten nofice on the other Party within 10 {fen) days
af it becoming aware of the relevant event of Force Majeure. Such initial notice shall give
sufficient details to identfy the particular event claimed te be an event of Force Majeurs.

44 5 A subsequent witten notice shall be sarved by the Party cleiming relief on the other Party
within 2 further 10 {ien) days which shall contain such relevant informaltion relating o the
failure to perfarm {or delay in performing) as is available including the sffect of the Force
Majeura an the ability of the Farty to perform, the action being taken to mitigate, the date
of the occurrence of the events of Force Majeure and an esiimate of the period of time
required to avercome it andfor its effects.

446 The Party claiming reliaf shall notify the other as seon as the consequences of the event
of Force Majeure have ceased and when performance of its affected obiigations can be

resuwmned.

447 If, following the issue of any notice raferred to in clause 44.4, the Party ciaiming relief
rec2ives or becomes aware of any further information relating to the event of Force
Majaura andfor any failure to perform, it shall submit such further information to the other
Party as soon as reasonably possible,

44.8 The Parties shall endeavour to agree any modifications to this Contract which may be
atultable having ragard to the nature of an event or avents of Forca Majeurs, unless the
impact is such that the essance of the Confract is made impossible to achieve in which
case the Contract may be terminated as more fully set out in 45.

45 TERMINATION
45.1 The Contract will temminate on the expiry of the contract term as set out in 4 above.

45.2 The termination of this Contract may occur at the instance of the Municipaiity and on a
date specified in writing by the Municipality:

45.2.1 where any judgment has basen granted which is not subiect 0 appeal or raview, or
if it is, where such an appeal or review is not dilgently pursued, in regard to the
implementation of the Contract;

45.2.2 where any judgment has been granted which is net subject o appeal o review, of
if it is, where such an appeal or review is not diligently pursued, for the winding up

or judicial management of the Opearator;

45.2.3 if the Operator defaults under any agreement for the payment of meney, where the

creditor obtains judgmeni agamst Operator in &n amount exceeding R 500 000
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{five hundred thousand rand),

45.2.4 if, subject to clause 43.4 and the Pravention and Emergency Plan, the Operaior
fails in the undertaking of the Function 10 such an extent that there is significant
widespread danger to public haalih, which will be prasumed to be the case if the
QOperator fails to undertake e Function for & continuous period of 5 (five) days;

45.2.5 by reason of Forca Majeura which goes to the essence of the Contract as set out
in 434 ar

45.2.6 by raason of an unremedied material braach 25 sat out in clause 0.

453 The parties acknowledge theat termination of this Cantract will be a process rather than an
event and underizke in good falth to work together efficientty to ensure as far as
reascnably possibie an uninterrupted operation and malmenance of the Buik Works,

45.4 The termination process shall be initiated by a nofice from elthar Party who has the dght
to deliver such notice in accordance with clauses 43.4 and 45, or 6 (six) months prior o
the expiry of the Contract, This notice shall rigger 2 “transitional phase”.

45.5 During the transitional phase friggered in tenms of clause 45 .4

45.59.1 the Municipality shall determine whether the Function (including without limitation
the empiovees, operational assets, liabilities and IT licenses} of the Operator is to
transfar as a going concern to the Municipality or rather its nomines, and the
consequences of such decision;

45.5.2 the partizs shall agree on a “hand back process” which is cost-sffective, afficiant,
ordsrly and designed to snsure an uninterrupted operation, maintenance and
monitoring of the Bulk Works and the Function;

45.5.3 the Operator shall continue to undertake the Functior in accordance with the

Contract until the Municipality or its nomines has taken control of the undertaking
of the Funciion.

456 This Contract shall terminate on a date or an pcocumrenice of an event agreed helwean the
parties or if no such date or event is agread between the parties when a new operalor is
appainted by the BMunicipality, and where the Municipality or iis nominee has taken
control of the Function.

48 EFFECT OF TERMINATION
46.1 On tha date of tarmination of the Contrzct as refared to in clause 45.6 -

4G.1.1 the rights and obligations of the Operator in respect of undertaking the Funtlion

shall terminate;
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46.1.2 the rights and obligations of the Opsratar in relaton o the Bulk Works shall
teminate;

46.1.3 the Bulk Works together with all requisite licenses shali be returned and handed
over to the Municipality in good condifion of use and operation, Falr wear and tear
excepted, hased on the premise that the Buik Works is an int2gral system thal
must be raturnad 1o the Municipality in preper functioning order,

46.1.4 the obligations of the Operalor under this Contragt shall be transferred &t g
additional eost to the Municipality i accordance with the instructions of the

Municipalily;

46.1.5 all the mingr assets, records, plans, specifications, enginesring documents,
operation procedures, utility location plams, recorded maps, license, parmit and
conhtracts associsted with or connacted to the Bulk Works and the underiaking of
the Function shall be handed over to the Municipality; and

48.1.6 all monies dus and payable by either Party to the other shal! be settied.
PART K: GENERAL
47 GOOD FAITH AND CO-OPERATIHON

47.1 The Parlles hereby underiake to exercise good faith in all dealings with one another
ansing oul of the negatiation, condusion, implementation and termination of this Contract
and undertake to take such steps as may be reasonably necassary in oider 1o ensure the
succesgful implementation and fulfitmant of this Contract

472 The Parfies shall at all mes co-operate with each other to facilitate the prompt and
successful completion of their chligatlons In terms of this Contract.

48 LUABILITY

48.1 Subject to terms stated In this Contract, the Qperstor undertekes and assumes the
responsibility for the undertaking of the Funclion at its own risk and will be liable o the
Municipality for tha fulfiiment and dischargse of its obligations and requiremenis {n respect
of the Function with effect from the Effective Date.

48.2 The Operatar shall not assume any of the liabilities of the Municipality that arose prior to
the Effactive Date and the Municipality shall indermnify the Operator against any losses,
damages, injury or costs, charges penalties, jevies, fines and expenses of whatspever
naiure suffered by the Operater, its employees, agents, contractors or representatives
which are connacted to, based on, or arlsing from any such labilities or against any
aciions or claims demands, proceedings, damages, ¢osts, charges and expenses of

whatsoever nature by any third party of whatscever nafure whether brought before or
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afier lhe Effective Date and which are connectad o, bagsd on, or arsing from any stoh

llabilies, and the Operator will not be held responsible for such hability,

48.3 Subjecl to clause 48.2, the Operator shail, with effect from the Effective Date and during
tha currancy of this Contract -

48.3.1 take all reasonable precautions for the protection of e and propenty on and about
of in any way connected with the whale or any part of underaking the Function
and the Bulk Works;

48.3.2 indemnily and niot hold the Municipality accountable for any kosses, daims,
demands, proceedings, damages, costs, charges and expanzes of whatsosver
nature in respect of injury to or death of any person or loss of or damage o any
part of the Bulk Works or any perscn or property ansing from or atiributable to any
act or omission of the Operator, its employees or agents, untess such injury,
death, loss or damage was caused in whole or in part dus to any act or omission
of the Munlclpality ils employees or agents, coniractors or any other person for
whom it may be liable in law, and

48.3.3 repott all material occurrancss in terms of this paragraph to the Municipality within
3 (three) business days of becoming aware of such cccurrence.

48.4 Subject to clause 45.2, the Municipalily shall with effect from the Effective Date not be
fiable to third parfies for the discharge of any obligallons which the Qperator is
respensible for in terms of this Contract

48.5 The Operatar will be obligad to intervens and shall assume rasponsibility ih respect of
gny action or right that is instituted against the Municipality in respect of any act or
amizsion of the Qperator or any person for whom it may be liable in law in respect of the
Bulk Works or the provision or fallure ta undartake tha Functlon in terms of this Contract
that may occur afler the Effective Date.

48 EXCLUSION OF CONSEQUENTIAL LOSS FOR DIRECT DAMAGES

Neithar Party shall e llable for any indirect, special or consequential loss or damage of
any kind whatscever or howsoever caused (whether arsing under contract, delict or
otherwise and whether the loss was actually foraseen or reasonably foreseeabls),
sustained by the other party, including but not limited to any loss of profits, loss of
operation time, loss of information or 1oss of confracts.

PREVENTION OF CORRUPTION

The Parties hereby undertake to identify Corrupt Action and to lake ali reasonabie steps to

pravant employees, sub-gontractors, agents or anybody under their control and the
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eirployess, sub-contractors, agants of the other party or anybody under the other pariy’s
conirol from invalvernent in Corrupt Action,

FAILURE TO REACH AGREEMENT

Where it is specifisd in this Contract that cedtain matters are o be agreed between the
Parties, failure 10 reach agreement in respect of such maiter wili not affect the validity and

enforceability of the remaining provisions of this Contract.

SEVERABILITY

Any provision in this Contract wiiich is or may become llegat, invalid or unenforceabie in
any jurisdiction affected by this Confract shall, as to such jurisdiction, be ineffective to the
extent of such prohibition or un-enforceability and shall be treated pro norr scripfo and
saverad from the balance of this Contract, without invalidating the remaining provisicns of
this Contract or affecting the validity or erforceability of such remaining provisions.

GOVERNING LAW

Tha interpretation, implemeantation and termination of this Cantraet will be in accordanca
with the laws of South Africa which shall, for all purposes of this Confract, be the
govaming law of this Cantract.

CONSENT TO JURISDICTION

The Parties agree that any legal action or proceading ariging out of any proceadings in
terms of arbitration or in respact of any Interdict or urgent relief In terms thereof may be
brought in the High Court of South Africa {Cape Local Divisian) {or any successor ia that
court) and irrevocably submit to the exclusive junsdiction of such court. Each appoints =
person {al the address chosen as its domwiciium citandi ef executand) to receive for and
on its behalf service of process in such jurisdiction in any legal action or proceedings with
respect to this Contract. The Parties irrevocakly waive any objection they may now or
hereafter have that such action or proceeding has baen brought in an mconvenient forum.

Nothing herain shall affect the right to serve procass in any manner parmitied by law,
PRESERVATION OF THE POWERS AND DUTIES OF THE MUNICRALITY

Mothing in this Caontract shall curtall the statutory powers of the Municipality in its capacity
as the water services authority and provider as defined in the Water Services Act in
raspact of the provision of water sarvices in any manner whatsogver,

CONTRACT BINDING ON SUCCESS0RS-IN-TITLE

56.1 This Confract shall ba binding on any successor in ttle of the Operator and any
successar in title of the Municipality,
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56_2 The Operator shall not be construad as giving rise to a partnership or guasi-partriership.
57 DOMICILIUM CITANGI ET EXECUTAND

57 1The Parties chonse as their domicilia cifandi 6f execuiand; for all pumposes undar this
Confract, whether in respect of court process, nolices or other documents or
communications of whalsoever nature {including the exercise of any option), the following

addresses —

57.1.1 Municioallty:
Attention: Munlcipal Manager
Physicz| Address: Magnolia Avenue Hermanus
Postal Address: PO Box 20 Hermanus 7200
Telephone Mo (28 513 8000

57.1.2 Operator:
Attention:
Physical Addrass: o e

2T et I T | Lot
Telephone NO: o i e

57.2 Any notice or communication required or pemnitted ko be given in tarms of this Contract
shali be valid and effective only if in writing, but it shall be compatent to give notice by
telefax.

57.3 Notwithstanding anything to the contrary herein corisined a written notice or
communication actually received by a party shall be an adegquate written notice or
communication to it notwithstanding that it was not sent to or delivered al its chasen
dormiciimn citandf et exactiano

58 WHOLE AGREEMENT, NO AMENDMENT

58.1 This Cantract including the annexures constitules the whole agreement betwsen Parties
ralating to the subject matter hereof. No representations, warranties or other terms and
conditions of whatever nature not contained or recorded herein have been made or
agread to.

58.2 Mo amendment or consensual cancellation of this Contract or any provision or termn
hereof or of any agreement, bill of exchange or other documnent issued or executed
pursuani to or in terms of this Confract and no seldlement of any dispules arising under
this Contract and ne extensions of lime, waiver or relaxation or suspension of or
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agraement not to enforce or o suspend or postpone thi enforcament of any of the
provisions or terms of this Conbract or of any agresment, bill of sxchange o other
document issuad pursuant to or in temms of this Contract shall be binding unless recorded
in 2 written document signed by the Parties, Any such extension, walver or relaxation or
suspension which is so given or made shafl be sirictly construed as relating strictly to the

matter in respect whersof it was macde or given,

58.3 No axfension of time or walver or relaxation of any of the provisions or terms of this
Contract, bill of exchange or other document issued of executed pursuant to or in terms
of thiz Contract, shall operate as sn estoppel agakst any Party in respect of its righis
under this Contract, nor shall it cperate 3o as fo preclude such Party therezfler from
exercising its rights strictly in accardance with this Conirack.

58.4 To the extsnt permissible by law no Pariy shall be bound by any express or implied term,
representation, warranty, promise or the like not recorded herein, whether i induced the

Contract or whether it was negligent or not.
59 SIGNATURES
59.1 This Contract is signed by the paries on the dates and at the places indicated belaw.

59.2 This Contract, together with its annexures, may be executed in several counterparts,
each of which shall fogether constitute one and the same document.

58.3 The persons signing this Coniract in a representative capacity warrant their authority to
da so,

DATE PLACE WITNESS SIGNATURE

............ [ IELE R eI PRI ™ EsscmEIoIEsIEssOwCinEIEE R PRI ERa Rt TR AT

For: OVERSTRAND LOCAL MUNICIPALITY

Fer: YEOLIA WATER SBOLUTIONS AND
TECHNOLOGIES SOUTH AFRICA (PTY} LTD

ANMEXURE A; EXISTING OPERATIOMAL STAFF

[vie fo Pidders,
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Thie annexure will be devaloped by the Municipalify durng negotiations with the preferred bidder
with reference to Table 4.2.1 in the Technical Spedfications. During the process of fnalising the
contract, the Existing Operational Staff (process controllers} will be detailed and the existing terms
and conditions will ba datermined. This will inform the base line for the final determination of the
Salary Contribution. All terms and conditions will be identified and relevant mechanism for
escalation or change will be determined depending on the terms and condiions of aach employss
identified as Existing Operationzl Staff.

Existing Operational Staf who are ex-municipal employees of Oversirand Local Municipality will
be identified as Ex-municipal Employaas. Existing Operational Staff who are not identlfied ag éx-
municipal employees {including contract workers) wil continue to receive their terms and
conditions as at the Effective Date of the Confract and will not be entitled to ex-municipal

empioyee recognition of tarms and conditions.

For example ex-municipal employees wil coniinue to receive their SALGBC annually agreed
increasas, and all individual recognised terms they enjoy as at the effective date of this Contract
including smpioysr cantributions to medical and pension fund and post retirement contributions,
notch increases, houslng subsidies, ong service bonuses etc. Changes per the lemms and
conditions of the ex-municipal employses will be determined quarterly and payment with the
Operator reconclied. For the other Existing Operational Stalf who are not ex-municipal
emplayees, the Satary Coniribution for their specific posts wil escalate per the Escalation Factor.

Fram tha Effective Biate, the terms and condltfons of the employment of the Existing Qperationai
Staff will continue io be matched by the Operator viz a viz the Existing Operational Staff. The
Municipality will adjust the Salary Confribution o giva effect to any changes the Ex-municipal
Employeas would have been entitted io at the Effective Date, which the Operator will need to pass
on untll the Ex-municipal Employeas aré no longer employed by the Operator to execute functions
under the Contract. Al thal stage the Operator’s terms and conditions will apply to the vacancy
fillad and tha Salary Contribution of the Municipaiity will be aligned for that post at the Qpaeralor’s
tarms and conditions and escalate by the Escalate Factor.
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ANNEXLIRE B: BULK WORKS

[Nots to bidders:
»  PART B: BULK WORKS will be attached to the Contract]]

ANNEXURE C: TECHRICAL SPECIFICATIONS
|ANote te bidders:
»  PART C: TECHNICAL SPECIFICATIONS will be attached to the Contract.
+  pNote that the Technical Specifications form part of the Contract and are reviewed and
updatsd annually as part of the Annual Plan,
»  Nota that Key Performance Indicators are stated in the Tachnical Speclfications.]

ANNEXURE D: PRICING SCHEDUILE
[Mote to bittders:
» PART D: PRICING S3CHEDULE from Bidder's tender respaonse, distinguishing Fixed Fee,
Variable Charges, Day Works Rates and Monthly Total Costs to Company and % Mark-up
Fee wili be attached to the Contract.
«  Note that Salary Contribution will be datermined prier fo Effective Data, with the finalisation
of the Annexure A Existing Operational Staff, which |s statement of fact a5 at Effective
Date and will apply to all biddars equally)
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NERSTRAND

TENDER MNO. 8C 1890/201 8
WATER AND WASTE WATER BULK WORKS OFERATION AND
MAINTENANCE

MFMA INFORMATION STATEMENT

1. OBJECTIVE

Overstrand Municipality has made public its intention ta enter into a long term support
coniract in regard to the operation and mainfenance of lis water and waste water
fregtment works,

Because the proposed Condract is for more than three vears, and because the right 1o
use, control and manage the Municipality’s water and waste waler treatmeant works will
vest in an Qperaior, the Munlcipality must corply with Section 33 of the Local
Govemnment: Municipal Finance Management Act, Act No. 56 of 2003 (MFMA), and
with the Local Govemnment: Municipal Finance Management Act: Muntcipal Assei
Transier Regulations No. R. 878, as published in Governmenl Gazette No. 31346 on
22 August 2008

The ophjective of this Information Stalement s t¢ inlorm the community and ather
intoreetad parties of the proposed contract and the granting of rights in regard fo the
operation and maintenance of the Municipality's water and waslte watker treatmeni
works.

2, INVITATION

The local comimunity and other interested parties are invited to submit to the

Municipality commenis or represartations in regpect of the proposed comtract and the

granting of the right to an operator 1o operate and maintaln the Municipality’s waler and
waste treatment works for a peried of 15 years.

3. FROCEBURE FOR GIVING COMMENTS

Mermbers of tha lecal community and other interested persons are invited to submit to
the Municipalily their comments or represenlations in respect of the propused contract
and the granting of the right lo manage the assets before 12:00 on Monday 13
Ociober 2018, in a sealed envelope clearly endorsed "Contract 8C 1830/2018: Lohg
term operation and maintenance contracl for water and waste water {reatment
works In Qversirand Municlpallty” and addressed to: Municipal Manager, .0, Box
20, Hermarnus, 7200, and ¢ be deposited in Tender bo¥ No. 7.

Wrikten enquiries for clarification can be directed to My Hanré Blignaut at e-mail:
hblignaut@overstrand.gov.za.
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Any person who wishes to submit comments or represerations in respect of the
proposed contract andfor the granting of the right 1o manage the assets, and who
cannot witte, will be assisted by the Directot: Infrastructure and Planning or a persoin
designated by hirn, at the Overstrand Municipality's head office in Magnolia Avenue,
Hermanus.

4. PRQJECT BACKGROUND

in terms of the Water Services Act, Overstrand Local Municipality is the water services
authority and the water services provider for its area of jurisdiction.

Fellowing an investigation in terms of Section 78 (s.78) of the Local Government:
Municipal Systerns Act into the way in which it is structured o deliver waler services to
jts community, Council tock a s.78 (2) decision that a competenily skilled and
axperienced operator be contracted to cperate angd maintain the waler and wasle water
treatment worls,

To give effeet o the Council resoldion, a ¢ompetilive procurgmeni procéss was
undertaken In ierme of the municipality’s Supply Chain Management Palicy, and the
requirements of the Municipal Finance Management Act.

A 15 year contract (Contracl SC 1508/2014) was awarded, and commenced in 2015,
but has subsequently besn set asids by a courl ordar. The Municlpality was ordered to
complate a full new tender process, which has been undertaken.

In response o the court-ordered competitive procurement process, four tenders were
received. Following supply cham managemant reles and procedures, the tendar was
awardad to the bidder who scored the highest points in terms of Councif's preferemtial
procurement policy. The tender price of the successful bidder is lower than the cuvent
contract, which is beneficial to the Overstrand Municipality and iis water consumers.

5. THE CONMTRACT

5.1. Key Driver

The Key drivers of the tontract are the needs to:

« socure focussed management of tha aperations and malntenance of the bulk
works: and

« to develop local skills in compliance with the ragulatory requirements of the
warks,

52. Key Ouicomes
The key outcoma sought, as with the current conlract, is effective and efficient water
services delivery by taking steps to ensure:

e on-going assurance of supply of water and treatment of sewerage at the righi
quality and quanlity; and

e infrastructure asset preservation over the longer term.
5.3, Scope

The scope of work addresses the operation and maintenance of the water and waste
water treatment works in the jurisdiction of Overstrand Municipality. H exciudes any
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capital infrastructure planning or developmemt, which functions will remain with the
Municipality.

The Operator will report directly to the Municipality, and be paid by the Municipality,
The Operaior will have no engagement with the ¢ommunity.

5.4, Term

k ie planned that the contrast will beoome effective on 8 Dacamber 2018, for a period
of 16 years, laking into cansideration the key drivers and ouicomes soughl, the
proposed risk transfer, the proteclion of the capital investment madse by the
Municipality, and the desire i0 have local ernployees skilled and trained curing the
process, An option ic extend the contract with ancther § years after the initial 15 years
is provided for in the proposed contract.

5.5, Risk Transier

The Operator will be responsible for the operation and maintenance ol the watar and
waste water treatment works during the Conkracd period. 1t will also have the obligation
to safeguard 1he assets.

Although there will be an interface with the municipai water services provider for
service delivary, and the rmunicipal water sesvices authority for monitoring purposes,
the Municipality will not requirs the water and waste water reatment works during the
pericd of the Contract.

The Municipality will retain technical and financial risk with regard to planning for and
arecuting of infrastruciure development in regard 1o the waler and wasle waler
treatment works,

The Municipallty will execute ita oversight functions and reguialory role gs the waler
service authority, including setting of tariffs and poiicies for water services delivery.

The comract provides lor annual plamming and regular reviews, and will provide for
termination and step-in rights of the Munlcipality In the gvent of non-performance,
Given the interface with municipal service delivery by the municipal water services
provider, mechanisms to ensure sarvice delivery have 1o be adidressad promptly. The
penalty regime and dispute procedures ingentivise the parties to work togeihar to find
solulions to challenges.

5.6. Remuneration Model

The Operator will be paid its competitively tendered fixed management lee to
undentake the operation and maintenance of the water and waste water treatment
- works. To address fluctuations in demand, there will also be 4 fee due based on actual
vilumes of water and waste water treaied at each plant,

Penalties 10 the payment mechanism will be imposed where the performancea does nol
meet the requiremants of the key performanca indicators.

Based on the competitive bids raceived, the cost of the proposed contracit will positively
impact the Municipality's current budgel provisions for the operations and maintenance
of the water and wastewater ireatment works. The benefits of the proposed contrast
inciucie:
=« A direcl zest saving on the cument operalions and maintenance budgst for the
water and wasie water frealmeni works;

= Sklls development and reierdion;

< 3ly
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«  Agsurance of supply — as WSA with a duty io ensure service dellvery, and as
WEP with direct accouniability to the community and a mandate to deliver water
sarvices, it is important that the Works are cperated and maintained apiimalty;

s Operalions optimisation — oplimised operations by focused managament, in order
to ensure on-going effectivensse and sfficiency within the curent budget;

» Asset preservation — the Municipalty has invested significantly in the
infrasiructure, and it requires focused management 1o ensure that the use of the
assets can be oplimised.

5.7. lmpacted amplovess

There will be no change to existing tsrms and conditions of employees directly
associated with (he Works as a resull of the congclusion of the proposed conlras!.

6. MEXT STEPS

Members of the local cammunity and olhet interested persons are invited ta submit to
the Municipality their comments or representations in respect ol the propesed condract
and the granting of the right to manages the asset ag set outin 2 and 3 above.

The Municipality will soliclt amd racelve the views and recommendations of

stakeholders, incliding the nationat ard provincial Treasuries ang the Department of
Water and Sanitation and the national department respansible for local govemmant.

The contract and all comments and views receivad ralevant o the contract will be
presenied to Council in November 2018 for approval of the cartract.
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Rederenes: S 189020148

Datum: HARNTOOR VAN DIE MUNISIFALE BESTUURDER
Date: 13 Beplember 208 WFFICE OF THE MUNICIPAL MANAGER

To:  Mational Treasury — Mr 8 Mkhwanazi (STAGH & Mr W MeComans (MFMA Implementation}
Provincial Treasury Western Cape — Mr £ Hoosain
Depariment of Co-cpearative Governance and Traditional Affairg (COGTA) — M T Lebohang
Bepartment of Water & Sanitatlon — Mr R Khan

PROPOSED LONG TERM CONTRACT FOR THE OPERATION AND MAINTEMAMCE OF
THE WATER AND WASTE WATER TREATMENT WORKE OF THE OVERSTRAND
MUNICIPALITY: NOTICE IN TERMS OF SECGTION 33 OF THE LOCAL GOVERNMENT:
MUMICIPAL FINANCE MANAGEMENT ACT, 2003 (ACT NO. 58 OF 2003), AND THE
MUMICIFAL ASDBET TRANSFER REGULATIONS, 2008

in terms of Seclion 33¢1)a)() of the Local Governrment. Municipal Finance Management Act, 2003
{Act no. 58 of 2003) (MFRAY, you are hereby notified of the Oversirand Municipality's mtention ko
enter into & conlract which will impose & financial ablination bevond the three yaars covered in the
budgets for the 20182010 {0 2020/21 #nancial years.

In terms of tha Municipal Assst Transfer Reguiations, 2008 National Treasury and Provincial Treasary
are wrthar notified thal the proposed contract will grant the long term right to a contrachor to use,
conlok and manage our waler and waste water treatment warks for the contract period.

AS s required, we hareby solicit your views and recormendations on the propesed king term contract
batween Ovarshand Local Municipality and Veolia Waler Sclutions and Technologies South Afvica
{Pty) Lid, with regard 1o the cparation and maintgnance of the water and waste water irzaiment works
ol the municigality. The contract is planned to come into effect on 8 Decernber 2018, for a contract
perat of 15 years. Plaass find attached the following:

1. Aghnexre A Information Stederment
2. Annexurs B Diraft Contract

3. Annexure G, Adverisernent invitng ihe focal community and mierested slizkehoiders
to submit representations os the draft iong term contract

Flease express your views and recomimendabion(s}, # any, 1o the undersighed on o beforg 15
October 2018, in order for my Council to take all representations into accaunt for decision making,
tharaty giving sifect to the pravision of Section 33{1}{b}i-v) of the MFMA

Yours sincarely

MUMlgm MANAGER %

PasbusF O EMEU E-pos/E-mail: corosnawal d@oversirand gov.za Tel: (028} 293-8000
Hermanus, 7200

et s § e
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