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AGENDA OF THE MAYORAL COMMITTEE MEETING 29 MAY 2019
10.

RAISING OF NEW EXTERNAL LOANS

5/15/1/2/1

B King (028) 3138154 Corporate Head Office
17 May 2019

1. Executive Summary

Report on the tabling and approval of the loan agreement for the raising of
external loans amounting to R162 000 000.

2. Service Delivery and Budget Implementation Plan - IGNITE

Directorate: Finance
Department: Accounting Services

3. Compliance with Strategic Priorities

Provision of democratic, accountable and ethical governance
Provision and maintenance of municipal services

4. Delegated Authority

None
5. Legal Requirements

No. 56 of 2003: Local Government: Municipal Finance Management Act, 2003
6. Background/Discussion/Evaluation/Conclusion

Council has budgeted for capital projects on the approved multi-year capital
budget for the 2018/2019 MTREF. Council approved the funding of a portion of
the capital budget relating to services infrastructure with external loan financing
amounting to R162 000 000 for 2018/2019, 2019/2020 & 2020/2021 financial
years. Proposals were called for from prospective lenders in terms of section 3
& 4 of the Municipal Regulations on Debt Disclosure. As part of the
Infrastructure Investment Programme for South Africa (IIPSA), the financing
tabled also includes a direct capital grant facility to the amount of R19 900 000,
accompanied by an agreement stipulating the requirements for utilising the
facility (Annexure C)

The information statement, setting out the particulars of the proposed debt,
was circulated to councillors on 18 April 2019 (Annexure A).
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7. Financial Implications

Repayment of external loan interest and redemption: Finance costs (interest)
are included in the approved 2018/2019 MTREF, including the indicative outer
years. Redemption will be repaid from cash flows generated by operations,

according to the cash flow budget.

Source of Funding eq. Operating Budget Provision

Vote/Work Code . Various Departments
Vote/Work Code Description . Interest on external loans
Budget Provision 2018/2019 : R 47 834 480.00

Spent to Date/Committed 'R 45 499 997.18

Balance Available : R 2334 482.82

Funds Required *This report) : R 426 150.00

Source of Funding eq. Operating Budget Provision

Vote/Work Code : Various Departments
Vote/Work Code Description . Interest on external loans
Budget Provision 2019/2020 : R 51 548 815.00

Spent to Date/Committed 'R 42 269 068.91

Balance Available R 9279 746.09

Funds Required *This report) R 6312 731.68

Source of Funding eq. Operating Budget Provision

Vote/Work Code . Various Departments
Vote/Work Code Description . Interest on external loans
Budget Provision 2020/2021 : R 54 249 245.00

Spent to Date/Committed : R 38 245 254.75

Balance Available : R 16 003 990.25

Funds Required *This report) : R 11 000 060.80

8. Staff Implications

None

9. Comments from other Departments, Divisions and Administrations

None

10.Annexures

Annexure A:  Copy of Information statement relating to proposed debt.

Annexure B: Draft loan agreement
Annexure C: Draft direct capital grant facility agreement
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RECOMMENDATION TO THE COUNCIL:

1. that the loan agreement for the raising of the total external loans amounting to
R162 000 000 (R54 000 000 per year) for the 2018/2019, 2019/2020 and
2020/2021 financial years, as well as the direct capital grant facility agreement
to the amount of R19 900 000 be approved; and

2. that the Municipal Manager be authorised to sign the necessary agreements
and documents for the above external loans and direct capital grant facility
agreement.

RESPONSIBLE OFFICIAL: B A KING

TARGET DATE FOR IMPLEMENTATION : 1 JUNE 2019



Anniiurs Ko (5

Muaisipabroest » U-Basipaie » Monicipality

OVERSTRAND MUNICIPALITY: LONG TERM DEBT

Notice in terms of section 46(3}(b) of the Local Government: Municipal
Finance Management Act, 2003: {Act no. 56 of 2003).

Issued on behalf of Mr. CC Groenewald, Municipal Manger.

"
SC MADIKANE
ACTING MUNICIPAL MANAGER



252

Amwaq&fﬁzfg

Office of the Kantoor van die

Municipal Manager I\,IEMORANDUM Munisipale Bestuurder

e-mail: egroenewald@overstrand.gov.za Tel: 028 -313 BOO3 Fex: 086 568 9726

The Executive Mayor

APPOINTMENT OF ACTING MUNICIPAL MANAGER

Section 56(1)(a){li) of the Local Government: Municipal Systems Act, 2000 (Act 32 of 2000)
as amended by seclion 3 of the Local Government: Municipal Systems Amendment Act,
2011 {Act 7 of 2011 1) with effect from 5 July 2011, provides as follows:

“A municipal council, after constiltation with the municipal manager, must appolni-

() o

(if) an acting manager directly accountable to the municipal manager under
circumstancas and for a petiod a3 prescribed.”

Council resclved on 1 June 2011 Inter afia as follows:

“em 7: DELEGATED POWERS TO EXECUTIVE MAYOR

RESOQLVED (UNANIMOUSLY}

1. that the Principles and Conditions of Delegation, pages 30-36 to ifem 7
which served before Council on 1 June 2071, be re-confirmed: and

2. that all powers nol reserved by faw for full council, be defegated to the -

execubive mayor.”

The Municipal Manager will be out of the office from 8 Aprlt 2019 1o 3 May 2018, itis
recommended that you appaint Mr Solomzl Madikane as Acting Municipal Manager for the
period 8 to 18 April 2019 and Ms Santie Reyneke-Naudé from 23 April 2019 to 3 May 2019, in
terms of your Delegated Powers referred {o above.

WALD™

MANAGER

MUNICIP 4 1 4 ots

Recommendation approved / not approved [ approved with the foliowing amendments:

w&/*

ALD DUDLEY COETZEE

EXECUTIVE MAYOR < oY pois
PO Box 20 Posbus 20
HERMANUS HERMANUS

7200 7200
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LLOAN AGREEMENT

made and entered into by and between

DEVELOPMENT BANK OF SOUTHERN AFRICA LIMITED
and
OVERSTRAND LOCAL MUNICIPALITY
in respact of funding the

Capital Programme 2018/19, 2019/20, 2020/21

—~

Developmend Bank
of Sowuthorn Africa
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SUMMARY

1 LOAN AMOUNT

2 LOAN PERIOD

3 FIXED INTEREST RATE

4 INTEREST GRACE PERIOD

5 CAPITAL REPAYMENT

6 INTEREST REPAYMENT

7 PROGRAMME FiLE NO.
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R162 00¢ 000 (one hundred and sixty two

million Rand)
10 years

See Clause 6
Nl

20 Half-Yearly instalments, commeancing on
the last day of the half-year following the haif
year during which first disbursement was
made.

20 Half-Yearly instalments, commencing on
the last day of the Haif-year following the
half year during which first disbursement
was made.

12008161
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DEFINITIONS AND INTERPRETATION

1.1.

In this Agreement, unless incensistent with or otherwise indicated by the context:

1.1.4.

1.1.2.

"Accounting Officer” shalt have the meaning ascribed thereto in the MFMA,;

“Agreement” means the agreement as set ouf in this document together with
the Annexures hersto;

“Authorisation” means any authorisation, consent, registration, filing,
agreement, notarisation, cettificate, licence, approval, resolution, permit and/or
authority or any exemption from any of the aforesaid, by or with any Authority;

“Availabillty Period” means from the CP Fudfilment Date up untit June 2021;
‘Base Rate" means R2023 Government Bond rate;

“Borrower” mezans the Overstrand Local Municipality, a municipality
ostablished or deemed to be established in terms of Section 12 of the Lacal
Government: Municipal Structures Act 117 of 1898, as amended from time to
time;

“Borrower’s Account’ means the bank account with the following details:

Account Holder: Overstrand Municipalily
Bank: ABSA Bank |

Account Number: 3220 000 035

Branch: ABSA PBLCS W/C
Branch Code: 334812

‘Business Day” means any day (other than a Saturday, Sunday or officialty
recognised public holiday) on which day banks generally are open for business
in Johannesburg, South Africa;

“Breakage Costs’ means the amount {if any) determined by the DBSA by
which:

1.1.9.1, the interest {but exciuding the Fixed Lending Margin) which the
DBSA would have received for the period from the date of receipt
of an amount repaid or prepaid in respect of a Loan to the last
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day of the applicable Interest Period for that Loan, if the principal
received had been paid on the last day of that Interest Period,

exceeds:

1.1.8.2. the amount which the DBSA would be able to obtain by placing
an amount equal to the amount received by it on deposit with a
leading bank in the Johannesburg interbank market for a period
starting on the Business Day following receipt and ending on the
last day of the applicable Interest Period;

1.1.10. “Cancellation Fee" means an amount egual {o 0.5% (nought comma five
percent) of the Capital or a portion of the cancelled Capital;

1.1.11. “Capital” means an amount of R162 000 000 {(one hundred and sixty two
million Rand);

1.1.12. “Change in Law" means any implementation, introduction, abolition,

withdrawal or variation of any applicable faws and/or regulations;

1.1.13. “Commitment Fee’ means an amount equal to 0.5% (nought comma five

percent) per annum;

1.1.14, “Cost of Funding Margin" means the costs that the DBSA incurs in acguiring
its requisite liquidity and is quoted above the Base Rate and as determined and

fixaed 2 days prior to each Disbursement;

1.1.15. ‘Conditions Precedent’ means the conditions precedent contained in clause 5
of this Agreement;

1.1.16. “Court” means any court of law having jurisdiction;

1.1.17. “CP Fulfilment Date” means the date on which the DBSA notifies the Borrower
pursuant to clause 5.1 (First Disbursemeni) that it has received all the

documents and evidence listed therein in form and substance satisfactory to it;

1.1.18. "DBSA” means the Development Bank of Southern Africa Limited, a
development funding institution reconstituted and incorporated in tarms of the
BDevelopment Bank of Southern Africa Act, No. 13 of 1997,

1.1.19. "DBSA Sefeguards’ means the DBSA safeguards found on
htins:waw dbsa.org/ENAinvestorRelations/EnvironmentalS20Appraisai®20Do
cuments/DBSA%20Environmental¥%20and%20Social%205alfeqguard%% 20Stand
ards %20Report. pd;

i
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1.1.20.

1.1.21.

1.1.22.

1.1.23.

1.1.24,

1.1.25.

1.1.26.

1.1.27.

1.1.28.
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“‘Debt Service” means the Borrower's gross interast incurred on borrowings
(including finance leases} plus the capital portion of debt repayable in that

Financial Year;

“‘Default Interest’ means any interast which accrues at the Default Rate in

terms of this Agreement;
“Default Rate” means the Interest Rate pius 200 (iwo hundred) basis points;

“‘Disbursement” means any amount drawn down by the Borrower, and

disbursed by the DBSA under and in terms of a Disbursement Request;

"Disbursement Date™ means the date on which a Disbursement is stipulated to
be made or actually made by the DBSA to the Borrower;

“Disbursement Request’ means a notice substantially in the form annexed

hereto marked “Annexure A” (Form of Request for Disbursement);

“Disbursement Schedule’ means the Disbursement schedule annexed hereto
marked “Annexure B" { Disbursement Schedule);

“‘Discretionary Revenue” means the tatal revenus minus:

1.1.27.1. conditional fiscal transfers;
1.1.27.2. restricted fiscal transfers;
1.1.27.3. accounting gains,

as reflected in the Statement of Financiat Perfarmance.

‘Economic Failure” means any adverse change in the South African or
international capital markets or in South African or international monetary,
financial, political or sconomic conditions which adversely affect the DBSA’s
access o the relevant local capital markets or which renders it unlawful or
impossible for the DBSA to advance any portion of the Capital on any
Disbursement Date. In the case of the Borrowar, Economic Failure means any
adverse change in the South African or international capital markeis or in
South African  or infernational monetary, financial, political or economic
conditions which renders it impossible for the Borrower to request a
Disbursement as it shall be financially unsustainable and shall have a severe
impact on the sustainability of the Borrower;




1.1.29.

1.1.30.

1.1.31.

1.1.32.

1.1.33.

1.1.34.

1.1.35.

1.1.36.

1.1.37.

1.1.38.

1.1.39.

1.1.40.
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‘Event of Default” means any event of default as envisaged in clause 17
{Events of Defaulf) below;

"Facility” means the lban facility made available under this Agreement as

described in clause 2.2;

"FICA" means the Financial Intelligence Centre Act No. 38 of 2001, as
amended from time to time;

"Finance Documents”™ means all the finance documents, including completeiy
without limitation:

1.1.32.1.  this Agreement,;
1.1.32.2. the Disbursement Request(s);

1.1.32.3.  ali material documents in respect of the Programme, as identified
by the DBSA, in its sole discretion, as a Finance Document;

“Financial Year” means the financial year of the Borrower ending on 30 June

of each year;
"First Capital and Interest Payment Date” means 31 December 2019;

"Fixed Lending Margin' means 46 (forly six) basis points, expressed as a

percentags rata, per annum;

“Half-Yearly’ means from the 1% day of January to the 30" day of June and/or
from the 1% day of July to the 3‘_ISt day of December during the same calendar

year;
“Interest Payment Bate” means the last Business Day of each Interest Period;

“Interest Period” means each period of 6 (six) Months commencing on
1 January or 1 July of each calendar year, except that, in respect of the first
Interest Pericd, Intorast Pariod shall mean the period beginning on the date of
first Disbursement, , ending on the First Capital and Interast Payment Date;

“Interest Rate’ means the interest rate determined in terms of clause 6.2 of
this Agreament;

“‘Loan” means any loan made under this Agreement, or as the context may

require, the principal amount cutstanding for the time being of that loan;

1
§}¥f§‘§,§




ANNE‘;CUQE % 8 I'L(,C’J

1.1.41. “Loan Qutstandings® means at any time the aggregate of all amounts of
principal, accrued and unpaid interest and all and any other amounts payable
to the DBSA in terms of this Agreement;

1.1.42. “Loan Period” means a period of 10 {ten} years from the CP Fulfiment Date

and such date to be confirmed in writing by the DBSA,

1.1.43. “Materlal Adverse Eftect” means an eveni circumstance or matter {or
combination of events, circumstances or matters) which has or is likely to have
a material adverse effect on:

1.1.43.1. the business, operations, property, condtion (financial or

otherwise) or prospecis of the Borrower; or

1.1.43.2.  the ability of the Borrowsr to perform its obligations in terms of this
Agreement; or

1.1.43.3. the validity or enforceability of this Agreement or the rights or
remedies of the DBSA hereunder; or

1.1.43.4. the right or remedies of DBSA in terms of and pursuant to this
Agreement; or

1.1.43.5. South Alfrican or international monetary, financial, political, or
economic conditions or the DBSA’s access to the relevant local or
international capital markets;

1.1.44. "Mayor” means in relation to:

1.1.44.1.  a municipality with an executive mayor, means the councilior
elected as the executive mayor of the municipality in terms of
section 55 of the Municipal Structures Act; or

1.1.44.2. a municipality with an executive commitiee, means the councillor
elected as the mayor of the municipality in terms of section 48 of
the Municipal Structures Act.

1.1.45. “Month” means a reference to a period starting on one day in a calendar month
and ending on the numerically corresponding day but one in the next calendar
month, except that:

1.1.45.1. # the numerically corresponding day is not a Business Day, that

period will end on the next Business Day in that calendar menth in

—,
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which that period is to end i there is onhe, or if thera is not, on the

direcily preceding Business Day; and

1.1.45.2. if there is no numerically corresponding day in the calendar month
in which that period is to end, that period wili end on the last
Business Day in that calendar month;

1.1.46. "MTREF" means the Medium Term Revenue Expenditure Framework as
prescribed by National Treasury;

1.1.47. "MFMA" means the Municipal Finance Management Act No. 56 of 2003, as
amended from time to time;

1.1.48. "Parties” means the DBSA and the Borrower, and "Party" shall as the context

raquires, be a reference to either one of them;

1.1.48. "Post-Financing Support” means services and products to be provided by the
DBSA io the Borrower from the Signatwre Date (as agreed between the
Parties) to support projects implementation and post-investment monitoring
which may, inter alia, include the following;

1.1.49.1.  Pre-investment support:
1.1.49.1.1. advisory services on pre-implementation planning;
1.1.49.1.2. compliance with technical and regulatory matiers;

1.1.42.1.3. comphlance with Conditions Precedent as provided for
under clause 5 of this Agreement; and

1.1.49.1.4, review of technical documentation to ensure norms
and standards are met;

1.1.48.2. Implementation support:

1.1.49.2.1. oversight on implementation of projects, insluding

thase funded by fiscal iransfers;
1.1.48.2.2. projects progress monitoring (quality, time, cost);

1.1.48.2.3. review and quality assurance of progress reports to
National Treasury and Co-operative Governance and
Traditional Affairs;

1.1.48.2.4. preparation and /or review of projects claims;
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1.1.49.2.5. guidance and/or assistance with the formulation of
operations and maintenance strategy for the new
infrastructure; and

1.1.49.2.6. any other solutions, which may assist the Borrower, in
conjunction with other stakeholders (Municipal
Infrastructure Suppott Agency, South African Local
Government Association etc) in reaching projects
milestones in a timeous and eificient manner and io
improve service delivery in general;

1.1.50. “Potential Event of Default” means any event, envisaged in clause 17
(Events of Default} which will become an Event of Defauit:

1.1.50.1.  after the expiry of the applicable cure period set out in respect of

such event in clause 17 (Evenis of Default), or

1.1.50.2, i notice tc remedy is given as envisaged in clause 17
{Events of Default) and such event is not remedied within the
applicable notice period set out in clause 17 (Events of Default),

1.1.51. “Programme” means the Capital Expenditure Projects gpproved by the
Municipal Council of the Borrower on which the MTREF budget] for 2018/19,
2019/20 and 2020/21 financial years was approved, as more fully described in
"Annexure C* (Project Lish; '

1.1.62. "Rand” and “R" means the lawful currency of the Republic of South Africa;

1.1.563. “Signature Date” means the daté on which this Agreement is signed by the iast

Patty signing it in time;

1.1.54. "Statement of Financial Performance" means the Borrower's accounting

summary which details its revenues, expenses and net income.

1.1.65. “Taxes” shall mezn all taxes (inciuding VAT), charges, imposts, levies,
deductions, withheldings or fees of any kind whatsoever, or any amount or
payment on accowt of or as security for any of the foregoing by whomsoever
and on whomsoegver imposed, levied, collected, withheld or assessed, together
with any penaltias, additions, fines, surcharges or interest relating thersto, and
“Tax" and “Taxation” shall be construsd accordingly;
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1.1.56. “Unwinding Costs” means any and all actual costs, expenses and
disbursements incurred by the DBSA in taking out a new hedge position,
closing out, settiing or unwinding any hedge transaction deposits of funding
trangactions that may have been entered into by the DBSA or reacquiring any
negotiable instruments that have been issued by the DBSA, in respect of

funding any part or all of the Loan; and

1.1.57. *"VAT" means value added lax payabie in terms of the Vailue-Added Tax Act,
1921, as amended from time 1o time.

1.2 A clause is, subject to any contrary indication, construed as a reference to a clause of
this Agreement.

1.3. Law is construed as any law including common law, staiute, constitution, decree,
judgment, treaty, regulation, directive, by-law, order or any other measure of any
government, local governmenit, statutory or regulatory body or court having the force of
law.

1.4. Persan is construed as a reference to any natural or juristic person, firm, company,
corporation, government, state, agency or organ of a state, assecciation, trust or

partnership (whether or not having separate legal personality).
1.5. Any reference to the singular includes the plural and vice versa;

1.6. The clause headings in this Agreement have been inserted for convenience only and

shalt not be taken intc account in its interpretation.

1.7. Words and exprassions defined in any sub-clause shall, for the purpose of the clause of
which that sub-clause forms part, bear the meaning assigned to such words and
expressions in that sub-clausse.

1.8 If any provision in & definition is a substantive provision conferring rights or imposing
obligations on any party, effect shall be given to it as if it were a substantive clause in
the body of the Agreement, notwithstanding that it is only contained in the interpretation
clauss.

1.9. Uniess otherwise provided in this Agreement, if any period is referred to in this
Agreement by way of reference to a number of days, the days shail be reckoned
exclusively of the first and inclusively of the last day untess the last day falls on a day
which is not a Business Day, in which case the day shall be the next succeeding
Business Day.

DISA
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1.10. Where figures are referred to in numerals and in words, if there is any conflict between

the two, the words shail prevail.

1.11. Appendices, schedules or annexures to this Agreement shall be deemed to be
incorporated in and form part of this Agreement.

1.12. A reference to a person includes such person’s permitted successors, assigneses,

transferees or substitutes.

1.13. Any reference 1o a document iz a raference to that document as amended, novated,
ceded or supplemented.

1.14.  Any reference o legislation is to that legisiation as at the Signature Date, as amended
or replaced from time to time.

1.15. Expressions defined in this Agreement shall bear the same meanings in appendices,
schedutes or annexures to this Agreement which do not themselves contain their own
definitions.

1.16. Unless stated otherwise, all fees referred to in this Agreement are exclusive of VAT,

1.17. The expiration or termination of this Agresmant shall not affect such of the provisions of
this Agreement as expressly provide that they will 6perate after any such expiration or
termination or which of necessity must continue to have effect after such expiration or
terminaticn, notwithstanding that the clauses themselves do not expressly provide for
this.

1.18. Where the day on or by which a payment is due o be made or an obligation is to be
performed is not a Business Day, such payment shall be made or that obligation done
on or by, in the case of a payment due or thing to be done, on the next succeeding
Business Day. Interest, fees and charges (if any} shall continue to accrue for the period
from the due date which is not a Business Day.

1.19. This Agreement shall be governed by, construed and interpreted in accordance with the
law of the Republic of South Africa.

1.20. This Agreement shall bind the Parties’ successors-in-title or in law.

2. RECORDAL

2.1, Tha Borrower seeks funding in raspect the Pregramme.

22 The PBSA has, after performing the necessary appraisal of the Borrower, approved the

Botrower's apalication for a loan for a maximum sum of R162 000 000 (one hundred
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and sixty two million Rand) subject to the terms and conditions set ouf in this

Agreement.
23.  The Parties agree as set out below.
THE LOAN
3.1.  The Loan shall be:
3.1.1.  an amount hot exceeding, in aggregate, the Capitak
3.1.2. disbursed in accordance with the Disbursement Schedule; and

3.1.3. utilised exclusively for the Programme, but notwithstanding anything contained
herein, the DBSA shall be under no obligation to monitor or verify the

application of any amount borrowed hereunder.

32 The Loan proceeds shall be disbursed by the DBSA to the Borrower in accordance with
the provisions of this Agresment.

33. Disbursement Procedure

3.3.1. The Borrower shall, subject to clause 5 (Conditions Precedenty, request a
Dishursement by delivering to the DBSA the Disbursement Reguest at least
10 (ten} Business Days (or such shorter time as may be acceptable to the
PBSA for the purpose of the relevant Disbursement) prior to the applicable
Disbursement Date. . .

3.3.2. The Disbursement Request shall be irrevocable and shall create an obligation

on the Borrower o borrow in accordance with such Disbursement Request.

3.3.3. The DBSA shail make the Disbursements 1o the Borrower only {and to no third
party) in Rand to the credit of the Borrower's Account as specified by the

Borrower in the Disbursement Request.
FACILITY LAPSE DATE

Lnless ctherwise agreed between the DBSA and the Borrower, the Facility will lapse in its

entirety if:

4.1, The Borrower does not procure the iulfiiment of all the Conditions Precedent within 6
(six) Months from the Signature Date.

4.2, For the avoidance of doubt, the Finance Documents shall never become of any force
and effect if the Borrower does not comply with clause 4.1 above,




5.

269

| Anveeune B fo

CONDITIONS PRECEDENT

5.1,

First Disbursement

The chligation of tha DBSA to make the first Disbursement is subject to the fulfilment, in
a manner satisfactory to it, of the conditions specified in this Agreement, and, in
particular, the DBSA shail have received the following, all to the satisfaction of the
DBSA:

5.1.1. & certified copy of the Gouncil resolution of the Borrower approving the 2018/19
MTREF budget;

5.1.2. acertified copy of a resolution of the Council of the Borrower in terms of section
45 of the MFMA:

5.1.2.1. signed by the Mayor;
5.1.2.2, approving the terms of the Finance Documents; and

5.1.2.3. authorising the  Accounting Officer to execute the
Finance Documents or any other document which creates or

acknowledges the Loan on its behalf;

8.1.3. proot from the Accounting Officer that the Borrower has complied with the
provisions of section 46 (3) of the MFMA,;

5.1.4. proct that the Provincial or National Treasury has been advised of the Loan and

the projects to be funded by the DBSA under the Programme;
5.1.5. all FICA decuments from the Borrower as reqguired by iegistation;

5.1.6. a Disbursement Request from the Borrower, which shall have been received

during the Availability Period; and

517. an approved 3 (three) year Dishursement Schedule signed by the
Accounting Officer.

?
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5.2. All Disbursements

The obligation of the DBSA to make any Disbursement shall also be subject to the
fulfilment, in form and substance satisfactory to the DBSA, of the conditions that on the
date of the Borrower's application for such Disbursement and on the Disbursement
Date:

5.2.1. the DBESA wiil have received all such agreements, documents, statements and
instruments as the Borrower is bound to deliver in terms of this Agreement
and/or reasonably requested by the DESA,

5.2.2. the representations and warranties made or confimed by the Borrower, in this
Agreement, will be true on and as of such dates with the same effect as though
such representations and warranties had been made on and as of such dates;

5.2.3. the Borrower will cerlify that no Potentiai Event of Default or Event of Default
has occurred and is continuing and that the proceeds of the Disbursement are

neeaded by the Borrower for the purposes of the Programme;

5.24. the Borrower will certify that o the best of its knowledge (after due enguiry)
after receipt of that Disbursemaent, the Borrower would not be in violation of:

5.2.4.1. any provision contained in the Finance Documents; or

5242 any faw, rule or regulation directly or indiractly limiting or otherwise
restricting the Borrower's borrowing power or authority or its ability -
to borrow;

5.2.5. the Borrower will provide the DBSA with an original Disbursement Reguest(s)
~within the Availability Period; and

5.2.6. all fees, charges and expenses due and payable to the DBSA under the

Finance Documents or in refation to the Programme will have been paid in full.
6, INTEREST

6.1. interest will be capitalised for each Disbursement made by the DBSA to the Borrower
pursuant to a Disbursement Request, on the Interest Payment Date and in terms of this
clause 6.

6.2 The Interest Rate for each Disbursement will be determined 2 {two) days before
Dishursement of each draw and will consist of the appropriate Base Rate plus the Cost
of Funding Margin and the Fixed Lending Margin.

By
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Default Interest, io the extent applicable, will be determined in accordance with

clause 6.5 (Default Interest).

Interest on the Loan under this Agreement shall:

6.4.1.

6.4.2.

6.4.3.

6.44.

6.4.5.

6.4.6,

subject to clauss 6.5 (Default Interest), accrue from day to day,

be calculated on the amount of the Loan Qutstanding from time {o time on the
basis of the actual number of days elapsed and a 365 day year;

be calculated and payable on an interest Payment Date;
be calculated on a nominal annual compounded Half-Yearly basis;

Interest repayment(s} shall commence on the First Capital and Interest
Payment Date; and

accrue from date of first Disbursement.

Default Interast:

6.5.1.

6.5.2.

If the Borrower fails to pay an amount payable by it in terms of this Agreement
on an Interest Payment Date {any such amount being an Overdue Amount),
interest shall accrue on the Overdue Amount from the due date up to the date
of actual payment of such Overdue Amount (both before and after judgment {if
any) at the Default Rate.

Default Intersst due in a particular Interest Period shall be calculated in
accordance with the following formuila:

D1 = OMxDR xd
365
Where:
D1 = the Default Interest amoeount;
oM = the Overdue Amount;
DR = the Default Rate:
d = - the pumber of days from the due date of an

Overdue Amount to the date of actual payment of

such Overdue Amount.

6.5.3. Default Interest shall be payable on demand, or if not demanded, on the first

Interest Payment Date, after such failure to pay.

-,
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6.5.4. The provisions of this clause 6.5 are without prejudice to any other rights which
the DBSA may have as a result of the failure by the Borrower 1o pay amounts

whether of stated maturity or upon pre-maturity by acceleration or otherwise

and if not so specified, as nofified by the DBSA to the Borrower.

7. COMMITMENT FEES

7.1. i the Barrower draws down the Loan in accordance with the Disbursement Schedule,
no Commitment Fee shall be payable.

7.2, in the event that the Borrower deviates {on both amount and date)} from the
Dishursement Schedule, the Borrower shall pay to the DBSA a Gommitment Fee on the
Capital which from time to time has not been disbursed nor cancelled. The Commitment

Fee shail:

7.2.1. commence 10 accrue from the first day after the date of deviation from the
Disbursement Schadule;

7.2.2. be pro-rated on the basis of a 365 (three hundred and sixty five} day year
irrespective of whether it is a leap vear or not, for the actual number of days
elapsed; and

7.2.3. be payable Half-Yearly, in amrears, on each Interest Payment Date, the first
such payment to be due on the first Interest Payment Date.

8. REPAYMENT
8.1. The Borrower shall, subject to clause 9 {Early Payment), repay:

8.1.1. the Capital in Half-Yearly instalmentis, commencing on the First Capita! and
Interest Payment Date,

8.1.2. the Interest in Half-Yearly instalments, commencing on the First Capital and
interest Payment Date.

8.2, The Loan Qutstandings shall be repaid in full by no later than the last day of the
Loan Period.

9. EARLY PAYMENT

9.1. At any time the Borrower may, by giving the DBSA not less than 30 (thirty) days prior

written notice to that effect, prepay the whole or any part of the Loan Qutstandings on

any Interest Payment Date.
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9.2, Any notice of prapayment pursuant {o clause 9.1 shall;
8.2.1. be irrevocable;

9.22. specify a date (the “Prepayment Date") upon which prepayment is to be
made;

9.2.3. specify the amount of the Loan Outstandings 1o be prepaid; and
9.2.4. oblige the Borrower to make such prepayment on the Prepayment Date.

9.3. The Borrower shall not be eniitled to make more than 1 {one) prepayment in any
calendar Month.

9.4.  The Borrower shall not be entitled to re-borrow any of the Loan Qutstandings prepaid.
9.5, Any prepayment shall be:
8.5.1. applied to the Loans being prepaid in inverse order of maturity;

8.5.2. made together with accrued interest on the amount prepaid (together with
other amounts than due to DBSA); and '

9.5.3. subject to Breakage Costs and Unwinding Gosts.

9.6. The Borrower shall not prepay all or any of the_ Loan Quistandings except at the times
and in the manner expressty provided in this Agreement.

9.7. If any prepayment of ail or any part of the Loan Qutstandings is made otherwise than
on an Interest Payment Date, then the Borrower shail pay DBSA within 3 (three)
Business Days of demand by DBSA a sum equal to the Breakage Costs applicable
thereto.

PAYMENT COVENANTS

10.1. All payments to be made by the Borrower in terms of this Agreement shall be made in
Rand, in same day funds, free of exchange and bank commission and without
deduction or set-off into such bank account as the DBSA may nominate from time to

time.

10.2. The Borrower shall not be entitted to defer, withhold or adjust any payment due lo the
DBSA arising out of this Agresment.

10.3. All payments made in terms of this Agreemeant shail be made free and clear of any

Taxes and, to the extent that Taxes are payable, the amount to be paid will be

DSA
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increased to the extent necessary such that, after deduction or withhelding of Taxes,
the DBSA receives the amount that it would have received, but for the Taxes.

10.4. |f the DBSA at any time receives less than the full amount then due and payable to it
under this Agreement, the DBSA may allocate and apply such payment as foliows
notwithstanding any instruction from the Borrower:

10.4.1. firstly, in or towards payment or satisfaction of all costs, charges, expenses
and fiahilities, incurred and payments made by the DBSA, under or pursuant
1o this Agreement, including without limitation, legal expenses on an atiomey
and own client scale, reinstatement costs and any costs incurred in enforcing

the provisions of this Agreement;

10.4.2. secondly, in or towards payment of any accumulated and accrued interest in
respect of the Loan; and

10.4.3. thirdly, in or towards repayment of the Loan,.

10.5. The DBSA may set off any obligation due under this Agreement from the Borrower
against any obligation owed by DBSA to the Borrower,

10.6. The Borrower shall not set off any obligation due under this Agreement from the DBSA
against any obligation owed by the Botrower to DBSA. )

SUSPENSION/CANCELLATION OR REDUCTION OF DISBURSEMENTS
11.1. Bythe DBSA

11.1.1. The DBSA ray, by notice to the Borrower at any time after the raceipt of a
Disbursement Request but prior to the Disbursement Date, in whole or in part
suspend the making of the Disbursement if an Economic Failure has
occutred. Such suspension shall continue until the DBSA notifies the
Borrower that it may again submit a Dishbursement Request.

11.1.2. The DBSA may suspend or cance! the right of the Borrower to Disbursements
if an Event of Default or Polential Event of Default has ocourred or is

continuing,

11.1.3. Upon the happening of an Event of Defauit or Poiential Event of Default the
right of the Borrower to any further Disbursement shall be suspended or
cancelled, as the case may be. The exercise by the DBSA of its right of
suspension shali not preclude the DBSA from exercising its right of

cancellation, as provided for in this clause 11 (Suspension/Canceliation of

N
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Disbursements}, sither for the same or any other reason, and shall not limit

any cother rights of the DBSA under this Agreement or in law.

11.1.4. Any amount of Capital undrawn at the end of the Availability Period shall be
automatically cancelled.

Cancellation by the Borrower

11.21. The Borrower may at any time upon 30 (thirty) days’ written notice to the
DBSA, request the DBSA to cancel all or a portion of the undisbursed portion
of the Capital on the date specified in such request.

11.2.2. H, after having received a notice in accordance with clause 11.2.1 above, the
DBSA is satisfied that the Borrower has sufficient funding availabie, on terms
satisfactory to the DBSA, to complete the Programme {whilst complying with
the provisions of this Agreement); then the DBSA shali, by notice to the
Borrower, cancel the requested amount of the undisbursed portion of the

Capiial effective as of such specified date.

11.2.3. Should the Borrower cancel the Facility, any portion thereof or undisbursed
portion of the Capital in terms of this clauss 11, or otherwise in terms of this
Agreement, a Canceliation Fee shall be payable by the Borrower to the DBSA
within 30 (thirty) days from the earlier of the date of written notice of
cancellation of the Facility by the Borrower or the expiry of tha Availability
Period.

Reinstatement

Uniess otherwise provided in this Agreerﬁent, no amount of the Capital cancelled under

this Agreement may be reinstated.
Other requirements

11.4.1, Unless otherwise agreed by the DBSA, the Borrower may not repay or prepay
all or any part of the Loan Cutstandings or cancel all or any pant of the
Capital, except at the times and in the manner expressly provided for in this
Agreament.

11.4.2. A notice of prepayment and/or cancellation under this Agreement is
irrevocable and must specity the relevant date or dates on which the
proposed cancellation or prepayment is to be made, and the amount of the

proposed canceliation or prepayment.
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11.4.3. The DBSA may agree a shorter notice period for a voluntary prepayment or a
voluntary cancellation.

11.4.4. A prepayment by the Borrower of the Loan Outstandings in full under this
Agreement must be made with accrued (but unpaid) interest on the amount
prepaid. Mo premium or penaity is payable in respect of any prepayment,
except for Breakage Costs and Unwinding Costs {if applicable}.

12. INCREASED COSTS AND DECREASED COSTS

12.1.

12.2.

Increased Costs

Except as provided in clause 12.3 below, the Borrower must pay to the PBSA the
amount of any increased cost incurred by the DB3SA as a result of:

12.1.1.  a Change in Law;
12.1.2. compliance with any law or regulation mads aRler the Signature Date;

12.1.3. the infroduction of a new law or requirement by any statutary or tax authority
which obliges the Borrower to make any Tax deduction in respect of any
amounts which the Borrower must pay to the DBSA in respect of the Loan;
and/or '

12.1.4, any other event, which did not exist at the Signature Date, altributable to a
statutory or tax authority in the F{epubiic of South Africa which is beyond the
control of DBSA, with the result that DBSA is subject to any VAT, duty or
other charge in respects of any payment received or receivable {or deemed to
be received or receivable) in tekms of this Agreament.

Economic Failure

12.2.1. I an Economic Failure andfor Material Adverse Effect ccours, which in the
opinion of the DBSA may reduce the rate of return which the DBSA may
receive on the Capital under any Finance Documents then, at the DBSA's

sole discretion:

12.2.1.1. the DBSA may demand in writing that the Borrower shall pay to
the DBSA an additional amount as wil be sufficient o
compensate the DBSA for such reduction in return; oy

12.2.1.2. the DBSA shall be entitied to increase the Fixed Lending Margin
by such percentage as shall be necessary to compensate the
DBSA for such reduction in return. The increase in Fixed Lending

H
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Margin shali take effect from the date specified in a written nolice
delivered by the DBSA io the Borrower but in any event not less
than 30 (thirty) days after the date of such written notice.

12.2.2. |n the event that such revised funding terms referred to in clause 12.2.1.2, in
ihe reasonable opinion of the Borrower, shall have an adverse impact on the
financial sustainability of the Borrower, the Borrower shall have the right to
reject such revised terms and cancel the Facility, within the Availability
Period, without incurring a Cancellation Fee.

12.2.3. If an Economic Failure occurs that in the opinion of the DBSA effects the
DBSA's ability to make any advance or to maintain any funding praviously
advanced, including, but not limited to the DBSA being unable to obtain
matched funding in the market far its cbligations under this Agreemant, the
DBSA shall be entitled to withhold further Disbursements and demand
repayment of advances made prior to occurrence of the Economic Failure.

Exceptions

The Borrower need not make any payment for an increased cost to the extent that the
increased cost is:

12.3.1. attributable to a Tax deduction required by law te he made by the Borrower;
12.3.2. compensated for under clause 10.3; or

12.3.3. attributable to the DBSA failing to comply with any law or regulation.

13. OTHER INDEMNITIES AND BREAKAGE COSTS

13.1.

Indemnitles

The Borrower will, within 3 (three) Business Days of demand, indemnify the DBSA
against any cost, loss aor liability which the DBSA directly or indirectly incurred as a

resuit of:

13.1.1. the occurrence of any Event of Default, including iegal fees on an attorney
and own client scale;

13.1.2. investigating or taking any other action in connection with any event that it
reaschably believes is an Event of Default;

13.1.3. acting or relying on any nolice, request or instruction which it reasonably
believes to be genuine, correct and appropriately authorised;

DBSA
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the information produced or approved by the Borrower under or in connection
with the Finance Documents being misieading and/or deceptive in any

respect;

any enquiry, investigation, subpoena {or similar order) or litigation with
respect to the Borrower or with respect to the Programme contemplated or
financed under this Agreement;

a failure by the Borrower to pay any amount due under a Finance Document
on its due date, including without limitation, any cost, loss or liability arising as

a result thereof;

funding, or making arrangements te fund a Loan requested by the Borrower in
a Disbursement Request but not made by reason of the operation of any one
or more of the provisions of this Agreement (other than by reason of default or
negligence by the DBSA);

a Loan (or part of a Loan) not being prepaid in accordance with this

Agreement;

investigating any esvent which the DBSA reasonably' believes to be a

Potential Event of Default or an Event of Default; or

acting or relying on any notice, request or instruction from the Borrower which
the DBSA reasonably believes and which on the face thereof appears to be
genuine, correct and appropriately authorised. '

The Barrower's liabilty in each case includes any loss or expense onh account of funds

borrowed, coniracted for or utilised to fund any amount payable under Finance

Document or any Loan,

COVENANTS - POSIT{VE AND NEGATIVE UNDERTAKINGS

14.4.

14.2.

14.3.

In addition to any other undertakings given by the Berrower to the DBSA pursuant to

this Agreement, the Borrower gives the undertakings contained in this clause 14.3

(Positive Undertakings).

Each undertaking is a continuous undertaking and the Borrower shall comply with each

undertaking for the entire period which commences on the Signature Date and which

terminates when the Loan Qutstandings are repaid in full.

Positive Undertakings/Warraniies
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14.3.1. The Borrower warrants that it has obtained and in future will or cause to be
cbtained from the relevant government authorities all applicable
Autharisations (including alt Authorisations which are or may be required in
terms of the relevant environmental andfor water legislations). The Borrower

agrees to provide the DBSA with copies of any such Authorisations as

received.

14,3.2. The Borrower will comply with acceptable senvironmental management
principles as contained in the National Environmental Management Act, No.
107 of 1998 and to ensure that an agreed upon system is in place, which
adheres to environmental requirements throughout the lifetime of the
Programme, and to ensure compliance with all environmental legal

requirements and water use licence requirementis.

14.3.3. The Borrower will submil an Initial Safeguard Report in line with DBSA
Safeguards. The Safeguards Report will include a Commitment Plan fo
address any gaps, as agreed with DBSA Investment Officer. The DBSA team
environmental analyst will assist the Borrower with the Safeguard Report.

14.3.4. The Borrower will identify fargets and indicators, for all key environmental
objectives of the projects falling under this Programme. These fargets and
indicators will be aligned with the Sustainable Development Goals and DBSA
Development Resulis Reporting needs which will be agreed upon with DBSA
investment Officer and relevant team members. The targets will address
sociaily and environmentaily net positive outcomes for the Programme as a
whole.

14.3.5. The Borrower will submit an Annual Safeguard Report which will be
undertaken by a suitably qualified professional, or use in-house resources
who will provide an independent review of all activities during the year in
accordance with DBSA Safeguards and global good practice standards (the
International Finance Corporation (IFC) Giohal Good Practice industry Sector.
Standards can be found on the IFC website. The Safeguard Reporl will
document the action plan and budget to speedily address any deviaticns or
outstanding gaps, as approved by the Borrower and DBSA Invesiment
Officer.

14.3.6. The Borrower will ensure proper maintenance of the assets created through
this Fagcility in line with National Treasury Municipal Finance Management Act
Circular number 55 and 66.

B i
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The Borrower undertakes 1o the implement its approved supply chain
management policies in accordance with the MFMA to promote the utilisation

of local labour, small local contragior participation and gender equity.

The Borrower undertakes to cover any cost overruns (if any) andfor secure

additional funding in order to complete the projects funded by the DBSA.

The Borrower underlakes to notify DBSA as soon as possible should they
decide or intend o suspend any of the projects under the Programme funded
through this Fagility.

The Borrower will ensure that all construction work to be as per standards:
SABS 1200, the National Building Regulations and Occupational Health and
Safely Act. All building materials used are to be SANS approved.

The Borrower wili make adequate provision(s) for the Loan repayments.

The Borrower will also ensure that all engineering services comply with the
guidelines for the provision of engineering services and amenities ("Red
Book™ and that ali ESKOM and NERSA standards for the provision of bulk
electricity and electrical reticulation are complied with. '

The Borrower will arrange suitable insurance to cover any possible damage
and such insurance will be in line with section 13 of tha MFMA.

The Borrower shall request the DBSA’s written before taking up any -
additional debt.

The Borrower and the Programme

The Borrower shall:

14.41.

14.4.2,

14.4.3.

comply with all laws applicable to it;

fully and punctually comply with all the terms of this Agreement and any cther
agreement to which it is a party that is material in the context of the
Programme and take all necessary action or enforce prompt and proper
performance and discharge by the other parties of their respective obligations
under this Agreement and such agresments in a manner consistent with the

Borrower's obligations under this Agreement;

permit representatives or nominees of the DBSA, at reasonable times, access
to the Programme site, subject to campliance with normal safety procedures,

and to have access to its books of account and records (the DBSA shall use

)
!
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reasonable efforts to give prior notice to and co-ordinate such visits and to
minimise any disruption to the business and operations of the Barrower);

14.4.4. as soon as may reasonably be possible after receipt of a written request from
the DBSA, institule an environmental reviewfaudit in respect of the
Programme to be recorded in a written report and forthwith dediver such report

to the DBSA and implement any recommendations contained in such report;

14.4.5. prompily upon becoming aware thereof inform the DBSA cof any accurrence
which might have a Material Adverse Effect and/or of any Potential Event of
Default and/or Event of Default;

14.4.6. use the Loan axclusively for the Programme; and

14.4.7. maintain separate records for the use of the proceeds of the Loan and make
such records, as the DBSA may request, available.

14.5. Financial Statements

The Borrower shall deliver its audited annual financial statements to the DBSA within
210 (two hundred and ten) calendar days of the [ast day of each Financial Year.

14.6. Financial Covenant

14.6.1. The Borrower hereby undertakes that it shall ensure that at any time during its
MTREF period, its total Debt Service shall not exceed 15% of Discretionary
Revenue.

14.6.2. Notwithstanding the foregoing, in the event that the Borrower reasonably
foresees at any time during an MTREF period, that its total Debt Service may
exceed 15% of its Discretionary Revenue, the Borrower undertakes fo notify
the DBSA accordingly and the Parties shall discuss, in good faith the
Borrower's ability to honouf its obligations under this Agreement, provided
that any such discussions shall not prejudice any rights and entitlements the
DBSA has in terms of this Agreement.

15. REPRESENTATIONS AND WARRANTIES

15.1. in addition to any reprasentation and warranties given elsewhers in this Agreement by
the Borrower to the DBSA, the Borrower gives the warranties contained in this

clause 15 (Representations and Warranties) to the DBSA. Each such warranty.

15.1.1 is a separate and distinct warranty;

:?g
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15.1.2 is material and does not omit any matter, the omission of which makes any
such warranty and representation misleading;

15.1.3 has induced the DBSA to enter into this Agreement; and

15.1.4 is given, save where othetwise indicated, a continuing warranty in the sense
that such warranty shall irrefutably be desmed {o have been repeated by the
Borrower on each day during the period which commences on the
Signature Date and which terminates when the Loan Qutstandings are repaid
in full.

15.2. The Borrower
The Borrower represents and warrants that:

18.21 it is a legal entity duly established and validly existing under the laws of
South Africa;

15.2.2 it has full power 10 executsa, deliver and parform its obligations under this
Agreement and that all necessary action has been taken to authorise the
execution, delivery and performance of the same, and no limit on the powers
of the Borrower to borrow or {0 create security will be exceeded as a result of
borrowings under this Agreement; - '

15.2.3 the execution, delivery and performance of the obligations of the Borrower
under, and compliance with the provisions of, this Agreement by the Borrower -
does not and will not violaie or conflict with, or result in any breach of, any law
or court order or judgment or any coniractuai obligations binding on the

Borrower or affecting the Borrower or any of the Borrower's assets;

15.2.4 any factual information contained in or provided by the Borrower was true and
accurate in ali material respects as at the date it was provided or as at the
date (if any) at which it is stated;

15.2.5 the Borrower is not presently involved in any litigation, arbitration or
administrative proceeding and, to the knowledge of the Borrower, no litigation,
arbitration or administrative proceeding is pending or threatened against it or
any of its assels which if adversely determined, would have a Material
Adverse Effect;

15.2.6  the rights of the DBSA under this Agreement shall rank at least parf passu

with alf of the Borrower's unsecured obligations;
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15.2.7 the Programme conforms in all maierial respects with the detailed
descriptions as forwarded to the DBSA from time to time;

15.28 the Borrower has, all Authorisations required in connection with the

Programme and is in compliance with such Authorisations;

15.2.9 the Borrower is not aware of any facts or circumstances which could lead to
tha revocation, suspension or variation of the terms of any Authorisation in

connection with the Programme;

15.2.10 1o the best of the Borrower's knowledge and belief (having made due enquiry)
no Potential Event of Default or Event of Default has cccurred andfor is
continuing and no such event will occur as a result of its entering into

performing its obligations under this Agresmant;

15.2.11 the Borrower is not party to any agreement that has or could reasonably be
expecied 1o have a Material Adverse Effect on the ability of the Borrower to
compiy with its obligations in terms of this Agreement;

15.2.12 the Borrower is not in default of any of its obligations in respect of other
horrowed monies;

15.2.13 {rom the Signature Date and for so Eong as any moneys are owing under this

Agreement, it will:

15.2.131 ensure that the Programme is undeﬁaken and completed in & -
goed and workmaniike manner with good and suitable materials,
and in compliance with ail applicable technical, safety and
environmental reQuiations and all other relevant statutory or
other regulatory requirements and/or consents and approvals;

15.2.13.2 obtain and maintain all further requisite planning consents,
building regulation approvals and other matters to enable it to

commence, continue with and complete the Programme;

15.2.13.3 comply with all relevant laws of the national government and/or
the applicable provincial government and/or regulations made

there under and all by-laws, regulations and codes of praciice of

any local or competent authority in relatioh to the Programme
and all deeds, agreements or other obligations binding upon the
owner or occupier of the land upon which the Programme is
situated and obtain all necessary consents in respect of the

Programme upon reasonably satisfactory terms; and
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156.2.13.4  the Borrower is carrying out the Programme and its operations in

compliance with the iaws of the Republic of South Africa,
15.3. Disclosure

The Borrower has disclosed to the DBSA all such information as is material to the
granting of the Loan and all information disclosed by the Borrower to the DBSA,
whether in writing or othernwise, is true, correct and complete in every material respect.

RIGHTS AND REMEDIES

16.1. The rights and remedies of the DBSA in relation to any misrepregentations or breach of
warranty on the part of the Botrower are not prejudiced:;

16.2. by any investigation by or on behalf of the DBSA into the affairs of the Borrower; or

16.3. by any other act or thing which may be done by or on behalf of the DBSA in connection
with this Agresment and which might, apart from this clause 16 (Rights and Remedies),

prejudice such rights or remedies.
EVENTS OF DEFAULT
17.1  An Event of Default shall occur if any one of the fallowing events occur:

1711 the Borrower fails to pay to the DBSA any amount due pursuant to this
Agreement and/or any other agreement it has entered into with the DBSA
strictly on due date and fails to remedy such faiEurel within 5 (five) |
Business Days after its due date;

17.1.2 the Borrower breaches any of the undertakings, representations and/or
warranties given by it pursuant to this Agreement and/or any other agreement
it has enterad into with the DBSA, if such representation and/or warranty is
capabie of being remedied, fails to remedy it withinn 10 (ten) days of receipt of
written demand from the DBSA;

17.1.3 the Borrower allows a Court judgment for an amount in excess of
8100 000,00 (one hundred thousand rand) to be entered against it and fails
to pay the amount of such Court judgment within the time frame stipulated in
the final judgment (in the sense that the Borrower has exhausted all avenues
for appeal or review open to it);

17.1.4 It any of the following events occur and the event is capable of being
remedied and the Borrower fails to remedy the event within 28 (twanty eight)
days of receipt of written notice from the DBSA:
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17.1.4.1 Authorisations in respect of the Programme are modified in a
manner unacceplable to the DBSA or are not granted or are
revoked or terminated or expire and are not renewed or otherwise
cease to be in full foree and effect;

17.1.4.2 any third party [oan, debt, guarantee or any other obligations
constituting indebtedness of the Borrower, whether or not the
DBSA is concerned therewith, hecomes due and payable prior to
its specified maturity by reason of defauit by the Borrower;

17.1.4.3 the Borrower is unable to pay its debts as and when they fall due
for payment, threatens to stop or suspend payment thereof or
commences negotiations with its creditors with a view to
rescheduling or otherwise compromising its indebtedness;

17.1.4.4 the Borrower abandons any project funded under the Programme
or suspends the operation of any project funded under the

Programme for a period of more than 3 (three) Months;

17.1.4.5 an event cccurs which the DBSA reasonably determines to have a

Material Adverse Effect.

17.2  if an Event of Default occurs, the DBSA shall, in addition to and without prejudice to
any other rights which it may have in terms of this Agreement of in law, be entitled

without further notice to:

17.2.1 accelerate or place on demand payment of all amounts owing by the
Beorrower to the DBSA (whether in respect of principal, interest or otherwise}
and all such amounts shall immediately become due and payable; and/or

17.2.2 cancel any undrawn amount of the Capital; and/or

17.2.3 require the Borrower o indemnify the DBSA in respect of any loss, claim

expensea or similar costs incurred as a result of the Event of Default; and/or
17.2.4  charge Default Interest.
18. POST-FINANCING SUPPORT

18.1  QOver and above the DBSA’s role as the DBSA, the DBSA is committed to ensure that
tha Borrower has the required support needed for the implementation of the various
projects under the Programme. To this end, the DBSA will make Post-Financing
Support available to the Borrower, at no additional cosl, to ensure that the Borrower

successiully achieves the objectives of the funded projects under the Programme.,

DB
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18.2 DBSA’s Post-Financing Support, as defined, wiill focus on assisting the Borrower and
providing guidance in the implementation planning including matters of reguiatory
compliance, in progress monitoring and oversight, in quality, time and cost
management,. in preparation and/or review of projects claims, in projecis reporting
processes and in the formulation of operations and maintenance strategy for the new
infrastructure.

18.3  For the avoidance of doubt, the Post-Financing Support shall be provided by the DBSA
at no additional cost to the Borrower. However, should the Borrower require additional
services ouiside the scope of Post-Financing Support (as defined) as agreed by the
Parties, such services shail be provided or facilitated by the DBSA at a fee 10 be agreed
between the Parties. '

19, ILLEGALITY OF THE LOAN

if, after the Signature Date, there is any Change in Law that makes it unlawful for either Party fo
continue to maintain or to fund the Lean then the Borrower shall, upon request by the DBSA,
repay the disbursed portion of the Capital and interest in terms of this Agreement or in terms of
any relevant, law, regulation or applicable directive in full. In addition, upon receipt of such
notification from the DBS3A, the Borrower shalf have no further right to Disbursement of the
undisbursed portion of the Capital.

20. SEVERABILITY

The Pariies agree that each and every provision of this Agreement is severable from the
remaining provisions of this Agreement and should any provision of this Agreement be in
conflict with any applicable law, or be held to be unenforceable or invailid for any reason
whatsoever, such provision shouid be treated as pro nion scripio and shail be severable from
the remaining provisions of this Agreement which shall continue to be of full force and effect.

21. CESSION AND DELEGATION

211 The Borrower shall not be entitied to cede, agsign, delegate or otharwise transfer any of
its rights or obligations under this Agreement to any third party.

21.2  The DBSA shall be entitled, without the Borrower's consent, to cede, delegate or assign
aill or any of its rights, benefits and obligations or obligation only under this Agreement
1o any third party, either absolutely or as collateral security, and on any such cession,
assighment and/or delegation taking place, the Borrower shall, if so required make all

payments to any specified cessionary.
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22. COUNTERPARTS

This Agreement may be executed in one or more counterparts, each of which shall be deemed
an original, and all of which shall constitute one and the same agreements as at the date of
signature of the Party last signing one of the counterparts.

23, GOVERNING LAW

This Agreement shall be governed by and construed in accordance with the laws of South

Africa.
24, JURISDICTION

The Parties hereby irrevocably and unconditionally consent to the non-exclusive jurisdiction of
the High Court of South Africa, Gauteng Division, Pretoria (or any successor to that division} in
regard to all matters arising from this Agreement.

25. CERTIFICATE OF INDEBTEDNESS

A cortificate signed by any manager of the DBSA {whose appointment andfor designation
and/or authority need not be proved) as to the existence of and the amount of indebtedness by
the Borrower to the DBSA, that such amount is due and payable, the amount of interest
accrued thereon and as to any other fact, matier 'Df thing relating to the boirower's
indebtedness to the DBSA in terms of this Agreement, shall be sufficient proof of the contents
and correctness thereof for the purposes of provisional sentence, summary judgment or any
other Court proceedings, shall be valid as a liquid document for such putpose and shail in -
addition, be prima facie proof for purposes of pleading or trial in any action instituted by the
DBRSA arising herefrom.

26. REMEDIES AND WAIVERS

Neither failure by the DBSA to exercise, nor any delay by the DBSA in exercising any right or
remedy hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of
any right or remedy prevent any further exercise thereof or the exercise of any ather right or
remedy. The rights and remedies herein provided are cumulative and not exclusive of any
rights or remedies provided by law.

27. COSTS

271 The Borrower shall pay to the DBSA within 14 (fourteen) days from writien demand,
the amount of all costs and expenses (including legal fees) reasonably incurred by the
DBSA in connection with the negotiation, preparation, printing, execution, filing and
registration of:




27.2

288

Anperine © 33 [@o

27.1.1 this Agreement and any other documents referred to in this Agreement; and
27.1.2 any other Finance Documents exsecutad after the Signature Date.

If in any legal procesdings relating to the enforcement by either Party of its rights in
terms of this Agreement, a coutt awards costs to any Party, such costs shall be
determined and recoverable on the scale as between an attorney and his own client
and shall include collection charges, the costs incusred by such Parly in endeavauring
to enforce such rights prior to the institution of legal proceedings and the costs
incurred in connaection with the satisfaction or enforcement of any Court award or
judgment awarded in favour of such Party in relation to its rights in terms of or arising

out of this Agreement.

28. NOTICES AND DOMICILIA

281

28.2

The Parties choose as their domicilia citandi et executandi their respective addresses
set out in this Agreement for all purposes arising out of or in connection with this
Agreement at which addresses all processes and notices arigsing out of or in
connection with this Agreement, its breach or termination may validly be served upon
or delivered fo the Parties.

For purpases of this Agreement the Parties' respective addresses and email addresses
shall be as follows:

28.21 DBSA:
Physical: 1258 Lever Road
Headway Hill.
Haliway House
Midrand
Postal: PO Box 1234,
Halfway House
1685
Telephone: {011) 313 3980
Facsimile: (011) 313 3086
E-mai: claimadmin @ dbsa.org
Attention: The Group Executive, SA Ops; and

2822 Borrower: Overstrand Municipality
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28.3.2
28.3.3
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Physical: 1 Harmony Avenue, Hermanus 7201
Postal: P.0O Box 20
Hermanus
7200
Telephone: {028) 313 8000
Facsimile: (028) 312 1894
E-mail: enquiries @ oversirand.ov.za
Attention: Municipal Manager - Mr CC Groenewald

or at such other address or email address in the Republic of South Africa of
which the Party concerned may notify the other in writing provided that no

street address shall be changed to a post office box or post restants,

Any notice given in terms of this Agreemant shall be in writing and shall:

if delivered by hand be deemed to have heen duly received by the addresses
on the date of delivery,

if transmitted by facsimile be deemed to have been received by the
addressee on the day following the date of dispatch, uniess the contrary is

proved;

if sent by email during business hours, be presumed to have been received
on the date of successful transmission of the email. Any email sent after
business hours or on a day which is not 2 business day will be presumed fo

have been received on the following business day.

Notwithstanding anything to the contrary contained or implied in this Agreement, a

written notice or communication actuaily received by one of the Parties from another

including by way of facsimile transmission or email shall be adequate written notice or

communication to such Party.

No latitude, extension of time or other induigence which may be given or allowed by any Party

to the other Party in respect of the performance of any obligation hereunder, and no delay or

forbearance in the enforcement of any right of any Party arising from this Agreement. No single

or partial exercise of any right by any Party under this Agreement, shall in any circumstances be

construad to be an implied consent or election by such Party or operate as a waiver or a

novation of or otherwise affect any of the Party's rights in terms of or arising from this

g

DIBSA
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Agreement or estop or preclude any such Party from enfarcing at any time and without notice,

strict and punctual compliance with each and every provision or term hereof.

30, VARIATION

No addition to or variation, consensual cancellation or novation of this Agreement and no
waiver of any rights arising from this Agreement or its breach or termination shall be of any
force or effect unless reduced to writing and signed by all the Parties or their duly authorised
representatives,

3. WHOLE AGBREEMENT

This Agreement constitutes the whole agreement between the Parties as to the subject matter
hereof and no agreements, representations or warranties between the Parties regarding the
subject matter hereof other than those set out herein are binding on the Parties.

1

DHSA
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SIGNATURES

For: DEVELOPMENT BANK OF SOUTHERN AFRICA LIMITED

Signature:

who warrants that bhe / she is duly authorised thereio

MName:

Date:

Place:

Withess:

Withess:

For: OVERSTRAND LOCAL MUNICIPALITY

Signature:

in his/her capacity as Accounting Officer

Marne:

Date:

Place:

Witness:

Witness:
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ANNEXURE A: FORM OF DISBURSEMENT REQUEST
Borrower’s letterhead
(Date)
Tao: The Manager: (name and address of the DBSA)
Dear jfinser]
Dlsbursement Request No. [#]

DBSA Programme No. [¢]

1. Please refer to the Loan Agreement dated [insert dale] between the Overstrand Local
Municipality (the "Borrower") and the Development Bank of Southern Africa Limited ('DB3SA")
{the “Loan Agreement"}. Terms defined in the Loan Agreement have their defined meanings
whenever used in this request.

2. The Borrower irrevocably requests the Disbursement on or before {insert date] (or as soon as
practicable thereafter) of the aggregate amount of [{nsert numerals] linsert words] under the
Loan (the “Disbursement”}. You are kindly requested to pay such amount to the account of the
Borrower, Account No. [#] Branch Code [»].

3. The Borrower further cettifies to the best of its knowledge (after due enquiry) as follows:

31 the representation and warranties made in the Loan Agreement are-true on the date of
this request and will be true on the date of Disbursement with the same effect as if such
representations and warranties had been made on and as of each such date except as

set forth on the certificate accompanying this request;

3.2 tha Borrower is not aware (after due enquiry) that any Potential Event of Default or

Event of Default has occurrad, is continuing or about to occur;

33 since the date of the |.oan Agreement no changes in the Programme or in the financial
condition of the Borrower has occurred and no other circumstance has arisen which
has or is reasonably [ikely to have a Material Adverse Effect;

3.4 the proceeds of the Disbursement are at the date of this request required by the

Borrower exclusively for the purposes of the Pregramme; and
35 after receipt of the Disbursement the Borrower will not be in violation of:

351 any provision contained in any document to which the Borrower is a pariy or
by which the Borrower is bound; or
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352 any law, rule or regulation, directly or indirectly limiting or otherwise restricting

the Borrower's borrowing power or authority or its ability to borrow.

4,  The above certifications are effective as at the date of this Disbursement Request and shall
continue to be effective as of the date of the Disbursement. If any of these certifications is no
longer valid as of or prior to the date of the requested Disbutsement, the Borrower undertakes
to promptly notify the DBSA unless it is not aware of the same (after due enquiry).

Yours faithfully

Accounting Officer

Name:
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ANNEXURE B: DISBURSEMENT SCHEDULE

[To be inserted onee CP 5.1.7 is received.]

DRSA
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INFRASTRUCTURE INVESTMENT PROGRAMME FOR SOUTH
AFRICA (IIPSA)

Anwerge Ctlus DBSA

Drvelpament Band
o Southera Aleecs

DIRECT CAPITAL GRANT FACILITY AGREEMENT

ZAR 15 900 000
for
OVERSTRAND LOCAL MUNICIPALITY
as Recipient
and
THE EURQOPEAN UNION AND THE GOVERNMENT OF SOUTH AFRICA
acting joIntly as the primary sponsors of the Infrastructure investment Programme for

South Africa

acting through its representative

DEVELOPMENT BANK QF SOUTHERN AFRICA LIMITED

as Grantor

1
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INFRASTRUCTURE INVESTMENT PROGRAMME FOR SOUTH
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This Agreemant is made between:

Overstrand Local Municipality (Reclplent);
and

The European Union and the Government of South Africa acting jointly as the primary
sponsors of the Infrasirueture Investment Programme for South Afrlea duly represented by

their agent the Development Bank of Southern Africa Limited (Grantor).
It is agreed as follows
1. DEFINITIONS AND INTERPRETATICN

1.1. Definitions

In this Agreement:

1.1.1.  “AFD" means Agence Francaise de Developpement, a French industrial
and commercial public entity ((etablissement Public a caractere Industrial
et Commercial) whose registered office is at 5, Rue Roland Barthes, 75598
PARIS Cedex 12 - France, registered with the Paris Trade and Gompanies
Register under number: 775 663 599, | |

1.1.2.  “Affiliate” means, in relation to any person, a Subsidiary of that person or
a Holding Company of that person or any other Subsidiary of that Holding
Company;

1.1.3. “Agreement” means this Direct Capital Grant Facility Agreement and
together with any Schedules annexed harsto, as amended from time to

time in accordance with its terms;

1.1.4. “Application” means the application duly completed by the Recipient,
attaching ail the relevant schedules and documentation as presctibed, and
submitted to the DBSA by the Recipient, dated [insert];

1.1.5. “AudRitor” means the Auditor General of South Africa;

1.1.6. “Authorisation” means an authorisation, consent, approval, resolution,
licence, permit, filing, notarisaticn, directive lodgement or registration or
any exemption from any of the aforesaid, by or with any Authority;

With funding by the European Unlon
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1.1.7. “Authority” means any govermnment or governmental, administrative,
fiscal, monetary, central bank, judicial, regulatory or self-regulatory
authority or body, department, commission, tribunal, agency or entity or
any state owned or controlled authority, body, department, commission,
tribunal, agency or emntity which principally performs govemmental or
regulatory functions to whose jurisdiction any party fo the this Agreement
may be subject;

1.1.8. “Availability Period” means the period from and including the Signature
Date up to and including 15 October 2020 provided the First Drawdown
condition is met;

1.1.9. “Business Day” means a day (other than a Saturday, a Sunday or official
public holiday} on which banks are open for general business in
Johannesburg;

1.1.10. “Certified Financial Statements” means the audited consclidated
financial statements of the Recipient for the financial ye:ar ended 30 June
2018;

1.1.11. “Confidential Information” means all information relatng to the
Recipient, or the Facility of which the Grantor becomes aware in its
capacity as, or for the purpose of becoming the Grantor or which is
received by the Grantor in relation to, or for the purpose of becoming &
Grantor under this Agreement or the Facility from:

1.1.11.1. the Recipient; or

1.1.11.2. the Grantor, if the information was obtained by the Grantor
directly or indirectly from any of its advisers,

in whatever form, and includes information given orally and any document,
electronic file or any cther way of representing or recording information
which contains or is derived or copied from such information but excludes
information that:

1.1.11.3. is or becomes pubtic information other than as a direct or
indirect resuit of any breach by that the Grantor of Clause 24
(Confidentiality); or

"~ With funding by 1o E
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1.1.12.

1.1.13.

1.1.14.

1.1.15,

1.1.16,

1.1.47.

1.1.11.4. is known by that the Grantor before the date the information is
disclosed to it in accordance with Clauses 1.1.11.1 or 1.1.11.2
above or is lawfully obtained by the Grantor after that date, from
a source which is, as far as the Grantor is aware, is
unconnectad with the Recipient and which, in either case, as far
as the Grantor is aware, has not been obtained in breach of,

and is not otherwise subject to, any obligation of confidentiality;

“DBSA” means Development Bank of Southern Africa Limited (registration
number 16/00157/00), a development financial institution reconstituted and
incorporated in terms of section 2 of the Development Bank of Souihern

Africa Act, 1997, acting herein as representative of the Grantor;

“Defauli” means an Event of Default or any event or circumstance
specified in Clause 18 (Events of Default) which would {with the expiry of
any applicable grace period, the giving of notice, the making of any
determination under this Agreement or any combination of any of the
faregoing} be an Event of Default;

“Developmeni Result” means the development results achieved in the

Project in respect of each reporting period as provided for in clause 15.2;
“DFI” means a development finance institution;

“Economically Viable” measures the long term economic, environmentai
and social sustainability of a project, beyond narrow financial
considerations. It considers the composite effects of a project on society at
large, fogsther with the optimal and seificient application of resources
among competing uses to provide svidence that the recipients has
assessed the economic viability of a potential investment by weighing up
the negative and positive impacts of the project on the wellare of the
socigty;

“EIB” means the European Investment Bank having its seat at 100

houlevard Kopnrad Adenauer, Luxemboury, Grand Duchy of Luxembourg;

g im finhu P ———
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1.1.18. “Environment” means humans, animals, plants and all other living
organisms including the ecological systems of which they form part and the

following media:

1.1.18.1.  air (including, without limitation, air within natural or man-made
structures, whether above or below ground);

1.1.18.2. water {including, without limitation, territorial, coastal and inland
waters, water under or within land and water in drains and

sewers); and
1.1.18.3. land (including, without limitation, land under water);

1.1.19. “Environmental Claim” means any claim, proceeding, formal notice or

investigation by any persecn in respect of any Environmental Law;

1.1.20. “Envirenmental Law"” means any applicable law or regulation, that the

Recipient is required to comply with, which relates to:
1.1.20.1. the pollution or protection of the Environment;
1.1.20.2. hamm to or the protection of human haalth;
1.1.20.3. the conditions of .the workplace; or

1.1.20.4. the generation, handling, storage, use, release, emission or
spillage of any substance which, alohe or in combination with
any other, is capable of causing harm te the Environment,
including, without limitation, any waste;

1.1.21. “Environmental Permits” means any permit and cther Authorisation and
the filing of any notification, report or assessment required under any
Environmental Law for the operation of the business of the Recipient
conducted on or from the properties owned or used by the Recipient;

1.1.22. “Event of Default” means any event or circumstance specified as such in
Clause 18 {(Events of Default);
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1.1.23.

1.1.24,

1.1.25.

1.1.26.

1.1.27.

1.1.28,

1.1.29.

1.1.30.

1.1.31.

1.1.32.

1.1.33.

1.1.34.

“European Union” means the political union of 28 European countries for
the purpose of achieving political and economic integration, created on 1
November 1993 with the coming into force of the Maastricht Treaty;

“EU Portlon” means the portion of the Facility funded by the European
Union, being ZAR 19 300,000;

“Facililty” means the Funding made available under this Agreement as
described in Clause 3 {The Facility);

“First Drawdown” means the date at which first draw is made from the

factity, which should be within 6 (six) months of Signature Date;

“Funding” means funding made or 1o be made under the Facility or the
principal amount outstanding for the time being of that funding;

“Grantor” means the European Union and the Government of South
Africa acling jointty as the primafy sponsors of the Infrastructure
Investment Programme for South Africa acting through its representative
DBSA;

“Holding Company” means, in relation to a person, any other perscn in

respect of which it is a Subsidiary;

“Implementation Phase™” means the time during the Availability Period
during which the Recipient is required o begin implementation of the
Projects in accordance with the Project List;

“HPSA Financing Agreement” means Direct Capital Grant;
“JIPSA Participating DF1” means DBSA, KiW, AFD & EIB;

“KfW™” means a public law institution {Ansitiaf des offentiichen rechis) duly

established and existing under German Law;

“Material Adverse Effect” means in the reasonable opinion of the Grantor
a material adverse effect on:

1.1.34.1. the business, operations, properly, condition (financial or

otherwise} or prospects of the Recipient; or

e fundgn m——— T .
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1.1.34.2. the ability of the Recipient to perform any of its obligations

under this Agreement;

1.1.35. “MFMA” means the Municipal Finance Management Act, 56 of 2003, das
amended frorm time to time;

1.1.36. “Month” means a period starting on one day in a calendar month and
ending on the numerically corresponding day in the next calendar month,
except that;

1.1.36.1. if the numerically correspending day is not a Business Day, that
pericd shall end on the next Business Day in that calendar
month in which that period is to end i there is one, or if there is
not, on the immediately preceding Business Day; and

1.1.36.2. if there is no numerically corresponding day in the calendar
month in which that period is to end, that period shall end on

the last Business Day in that calendar month,

pravided that the above rules will only apply to the last Month of any
period;

1.1.37. “Participating DFF* means DBSA, KW, AFD and EIB;

1.1.38. “Parties” means the parties to this Agreement and “Party” means either

the Grantor or the Recipient as the context may require;

1.1.39. “Procurement” means procurement in terms of the Recipient's SCM

policies accepted by the Grantor to procure Project Advisors;

1.1.40. “Project” means the Overstrand Local Municipality Electricity, Water and

Waste Water Projects;

1.1.41. “Project Advisors” means the service providers appointed by the

Redcipient to implement the Projects during the Implementation Phase;

1.1.42. “Project List” means the details relating to the Funds set out in Schedule
4 {Project List);

8
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1.1.43.

1.1.44.

1.1.45.

1.1.46.

1.1.47,

1.1.48.

1.1.49.

1.1.50,

1.1.51.

“Project Developer” megans the company appointed by the Recipient to

implement the Project;
“Recipient” means Overstrand Local Municipality;

“Related Funds” means any fund or investment vehicle of any nature in
which Development Bank of Southern Africa Limited or any of its Affiliates
has any interest in whether as Grantor, manager, investor, partner or in

any other capacity;

“Relevant Jurisdiction” means, in relation to the Recipient:
1.1.46.1. its Qriginal Jurisdiction; and

1.1.46.2. any jurisdiction where it conducts its business;

“Repeating Representations” means each of the rebresentaﬁons set out
in Clauses 14.2, 14.3, 14.4, 14.5, 14.6, 14.7, 14.8, 14.9, 14.10, 1411,
14.12, 14.13, and 14.15;

“Representative” means any delegate, agent, manager, administrator,
nominee, attorney, trustes or custodian appointsd by the Grantor;

“Sanctioned Country” means a country which is subject to general

sanctions by a Sanctioning Body;
“Sanctioned Entlty” means:

1.1.50.1. a person, country or territory which is listed on a Sanctions List

or is subject to Sanctions;

1.1.50.2. a natural person which is ordinarily resident in a country or
territory which is listed on a Sanctions List or is subject to
Sanctions;

'Sanctioning Body” means:
1.1.51.1. the African Union;
1.1.51.2. the United Nations;

" Wiith funding by the European Union
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each as amended, supplemeanted or substituted from time to time and any
of their designated nationals or designated persons or entities (or
equivalent), including, without limitation, the U.S Office of Foreign Assets

Control of the 1.8 Department of the Treasury;

1.1.52. “Sanctions” means sanctions imposed from time 1o time by a Sanctioning
Body;

1.1.63. *“Banctions List” means any of the lists of specifically designated
nationals or designated persons or entities (or eguivalent) held by a
Sanctioning Body, sach as amended, supplemented or substituted from
time to time, or any other list of blacked persons in accordance with

terrorism including the SDN List;
1.1.54. *SCM” means supply chain management;

1.1.56. “SDN List” means the Specially Designated Nationals and Blocked
Persons List, as published by the United States Dapartment of the
Treasury Office of Foreign Asset Control from time to time, and available
on the world-wide internat at the following website -
httip:/fwww.treas.gov/offices/enforcement/olac/sdn/index.ntmi or any officlal
successor website, which identifies terrorist organisations, individual
terrorists and states which sponsor terrorism that are, in each instance,
restricted from doing business with the United States of America and/or
Ametican companies and/or Ametricans;

1.1.56. “Signature Date” means the date of the signature of the Party last signing
this Agresment;

1.1.57. “South Africa” means the Republic of South Africa;
1.1.58. “Specified Time” means a day or time determined by the Parties;

1.1.58. “Subsidiary” means a “subsidiary” as defined in the Companies Act, 2008
and shall include any person who woulkd, but for not being a “company”
under the Companies Act 2008, qualify as a “subsidiary” as defined in the
Companies Act 2008,

“With funding by the European Unlon
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1.1.80. “Taxes”™ means all taxes (including value added tax), charges, imposts,
levies, deductions, witholdings or fees of any kind whatscever, ar any
amount or payment on account of or as security for any of the foregoing by
whomsoever and on whomsoever imposed, levied, collected, withheld or
assessed, together with any penalties, additions, fines, surcharges or
interest relating thereto, and *Tax” and “Taxation” shail be construed
accordingly”’

1.1.61. “Utilisation" means a utilisation of the Facilily;

1.1.62. “lHilisation Date” means the date of a Utilisation, being the date on which

the relevant Funding is to be made, pursuant to the Utilisation Notice;

1.1.63. ‘“Utilisation Notice” means the notice given by the Recipient to the
Grantor 15 Business Days before the date that it intends to utilise the
Facility which date shall be the Utilisation Date;

1.1.64. “Utilisation Request” means a notice substantially in the form set out in
Schedule 2 (Requests); and

1.1.65. “ZAR” and “Rand” each mean thé lawful currency of Scuth Africa.
2.  CONSTRUCTION
2.1 Unless a contrary indication appears, any reference in this Agreaement to:

2.1.1. the Grantor, the Recipleni , or any other person shall be construed so as
to include its successors in title, permitted cessionaries and permitted

transferses to, or of, its rights and/or obligations undsr this Agreement;

2.1.2. authority includes any court or any governmental, intergovernmental or
supranational body, agency, department or any regulatory, seif-regulatory

or other authority;

2.1.3. the use of the word including followed by specific examples will not be
construed as limiting the meaning of the general wording preceding it, and
the eiusdem generis rule must not be applied in the interpretation of such

general wording or such specific examples;

n funlg Eurpa Ulon
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2.2,

23.

2.4.

2.5,

2.8

27

2.1.4. a person includes any individual, firm, company, corporation, government,
state or agency of a state or any association, trust, joint venturs,
cohsortium, parinership or other entity (whether or not having separate
legal personality);

2.1.5. a regulation includes any regulation, rule, official directive, request or
guideline (whether or not having the force of law) of any governmental,
intergovernmental or supranational body, agency, depariment or of any
reqgulatory, self-regulatory or other authority or organisation;

216. a provision of law is a reference to that provision as amended or re-
enacted; and

21.7. atime of day is a reference to Johannesburg time.
Section, Clause and Schedule headings are for ease of reference only.

A Default (other than an Event of Default) is continuing if it has not been remedied
or waived and an Event of Default is continuing if it has not been remedied or
waived.

Unless inconsistent with the context, an expression herein which denotes the
singuiar includes the plural and vice versa.

The Schedules to this Agreement form an integral part hereof and a reference to a
Clause or a Schedule is a reference to a clause of, or a Schedule to, this

Agreement,

The rule of construction that, in the event of ambiguity, a contract shall be interpreted
against the Party responsible for the drafting thereof, shall not apply in the
interpretation of this Agreement.

This Agreement shall to the extent permitted by applicable law be binding on and
enforceable by the administrators, trustees, permitied cessionaries, business rescue
practitioners or liquidators of the Parties as fully and effectually as if they had signed
this Agreement in the first instance and reference to any Party shall be deemead td
include such Party’s adminisirators, trustees, permitted cessionaries, business
rescue practitioners or liquidators, as the case may be.

12
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2.8.  Where figures are referred to in numerals and in words herein, if there is any conflict
between the two, the words shall prevail.

2.9. Unless a contrary indication appears, where any number of days is to be calculated
from a particular day, such number shall be calcuiated as including that particular
day and excluding the last day of such period.

3. THEFACWLITY

3.t Subjact to the terms of this Agreemend, the Grantor makes available to the Recipient
& ZAR 19 900,000 (nineteen million and nine hundred thousand Bands only) Facility.

3.2.  The Facility is conditional on the Recipient sourcing a portion of the debt funding
from an {IPSA Participating DFE, subject to meeting MFMA requirements by ensuring
that the debt funding is procured oh competitive terms.

4. DURATION AND PURPOSE
4.1. Duration

The Parties hereby agree that this Agreement shall commencs on the Signature
Date and shall:

4.1.1.  continue for a period of 3 (three) years or such other period as may be

agreed by the Parties in writing, subject to:

4.1.1.1. the fulfiiment or waiver, as the case may be of the conditions
precedent set out in Schedule 1 {Conditions Precedent and
Conditions Precedent to initial Utilisation) hereto; and

4.1.1.2.  there being not Event of Default; or

41.2. be terminated by the Grantor in accordance with its terms by giving the
Recipient 30 (thirty) days’ written notice.

4.2. Purpose

The Recipient shall apply all amounts advanced to it under the Facility towards the
proven capital cost ol the Projects or the interest cost of the funds raised to

implement the Projects.

13
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5. MONITORING

The Grantor is entitled but is not bound to monitor or verify the application of any amount

advanced pursuant to this Agreement.
6. COST OVERRUNS AND OTHER FUNDING

The Recipient shali be fully and solely responsible for the provision of all other funds
necessary, for the successful execution of the Projects and any cost overruns related to the

Projects.
7. FINANCING OF THE PROJECTS

7.1 Notwithstanding anything to the contrary provided herein, the Participating DFls
acknowledge and agree that the Recipient may be obliged to comply with statutory
requirements and policies pertaining to the fair, equitable, competitive and

transparent Procurement of goods and services, in particular the MFMA.

7.2 To the extent that the Recipient is subject 1o compliance with regulatory/statutory
requirements, any assessment and appointment of preferred financiers shall be
undertaken by the Recipient in accordance with and in compliance with applicable

statutory requirements and policies.

7.3 Subject to compliance to the Recipient’s regulatory requirements and obtaining prior
Authorisation from the relevant authority, where applicable, and in relation to the
debt to be acqguired for the Projects the Recipient is reguired to source part of the
debt funding from an lIPSA Participating DFI as per the IIPSA Financing Agreement
and in accordance with clause 3.2 above.

8. TAXES

Any and all taxes arising out of or in conneclion with this Fagcility shall be funded by the
Faciiity unless the Recipisent is able to reclaim the amounts paid. The Recipient and the
Grantor will endeavour to engage ways and means within South African tax law to optimise

the utilisation of the Facility.

" With funding by the European Union
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10.

CONDITIONS OF UTILISATION

8.1. For the sake of clarity, this Agreement shall not take effect until signed by the
Recipient and shal lapse if not signed by the Recipient within [3 {three)] calendar
months after approval by Council.

9.2, The Recipient may not deliver an Utilisation Request uniess the Grantoy has
received all of the documents and othar evidence listed in Schedule 1 {(Conditions
Precedent) in form and substance satisfactory to the Grantor within & (six) calendar
months after the Signature Daie. The Grantor shall notify the Recipient upon being
so salisfied.

9.3. Tha conditions precedent listed in Schedule 1 (Conditions Precedent) are
expressed solely for the benefit of the Grantor, who may, waive fulfilment of any of
the conditions precedent listed in Schedule 1 (Conditions Precedent) or postpone

the date for fulfiiment thereof.

9.4, In walving or postponing the conditions precedent listed in Schedule 1 (Conditlons
Precedent) pursuant to the provisions of 2.3, the Grantor shall be entitled to impose

any alternative conditiohs on written notice {o the Recipient.
UTILISATION
10.1. Dellvery of a Utilisation Request

The Recipient may utilise the Facility:

10.1.1, upon the achievement of each relevant milestone as per the Project

Irmplementation Plan; of

10.1.2. as agreed by the Grantor in its sole and absolute discretion upon the
request of the Recipient,

by delivery to the Grantor of a duly completed Utilisation Request, altaching thereto
any relevant documents, information and invoices evidencing the expenses
incurred for the purposes of that Utilisation no iater than 14 (fourtesn) days prior to

the expiry of the Utilisation Date,

" With funding by the European Union
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10.2. Completion of a LHilisation Request

Each Uilisation Request is irmevocable and will not be regarded as having heen duly
completed unless:

10.2.1. the propused Lhilisation Date s a Business Day within the Availability
Period; and

10.2.2. the currency and amount of the Utilisation comply with Clause 10.3
(Currency and amount).

10.3. Currency and amount
10.3.1. The currency specifisd in an Utlisation Request must be ZAR.

10.3.2. The amount of the proposed Funding must be an amount which is net
more than the Facility. '

10.3.3. The Grantor shall not be responsible for late payment interest and

penalties.
10.4. Grantor’s participation

If the conditions set out in this Agreement have been met, the Grantor shall make the
Funding available by the Utilisation Dats.

10.5. Cancellation of Funding

Any Funding which is unutilised shall be immediately cancelled at the end of the
Avaitability Pericd.

11. REPAYMENT

The EU Portion is not repayable irrespective of whether the Projects proves o be
Economicaily Viable or not.

12, CANCELLATION

12.1. Fraud

g w fdin he Eump Union P R S A S S L B
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if the Recipient is found guiity of the offense of fraud, the Grantor or DBSA shall be
entitled to cancel the funding with immediate effect and the Reacipient shall repay the
total amount advanced under the Facility from the due date of payment until paid
and shall pay any other amounts due under this Agreement.

122, IMlegality

if it becomes unlawful, in any applicable jurisdiction, for a Grantor or DBSA to
perform any of its obligations as contemplated by this Agreement or to fund or
maintain its participation in the Funding or it becomes uniawful for any Affilliate of the
Grantor or DBSA to do so:

12.2.1. the Grantor or DBSA shall promptly notify the Recipient upon becoming
aware of that event; and

12.2.2. upon the Grantor or DBSA nolifying the Recipient, the Facility will be
immediately cancelled; and

12.2.3. the Recipient shall repay that portion of the funding received but not yet
committed or utilised within 60 days of the notice referred to in clause
12.2.2.

13. INDEMNITY TO THE GRANTOR

13.1. The Recipient hersby indemnifies the Grantor and every Regpresentative appeinted
by the Grantor against and shall pay to the Grantor and each such Reprasentative

any cost, loss or Hability incurred by the Grantor, or Repraesentative as a resuit of:

13.1.1.  acting or relying on any notice, request or instruction which # reasonably
believes to be genuine, correct and appropriately authcrised;

13.1.2. the exercise of any of the rights, powers, discreticns, authorities and
remediss vasted in the Grantor and each Representative appointed by the
Grantor or by this Agreement or by law; or

13.1.3. instructing lawyers, accountants, tax advisers, surveyors or other

professional advisers or experts as permitied under this Agreement,

T Eumpea R ITRIR—————me,
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14. REPRESENTATIONS

14.1. The Recipient makes the representations and warranties set out in this Clause 14
{Representations) o the Grantor on the Signature Date.

14.2. Status

14.2.1. It i3 a municipality, duly constituted in terms of the provisions of the Local

Government: Municipal Structures Act, No. 17 of 1998.

14,3. Power and authority

14.3.1. It has the power to enter into, perform and deliver, and has taken all

necessary action to authorise its entry into this Agreement.
14.4, Validity and admissibllity In evidence

14.41. Al Authorisations necessary for the conducting its statutory functions and

obligations have been obtained or effected and are in full force and effect.

14.5. FInancial Distress

The Recipient is meeting its financial commitments and has not encountered any
serious financial problems nor does it anticipate that it will have any problems in
meeting its financial commitments.

14.6. No misleading information

14.6.1. Any factual information provided by the Recipient for the purposes of
obtaining this Facilty was true and accurate in all material respects as at
the date it was provided or as at the date (if any) at which it is stated.

14.6.2. The financial projections contained in the Application provided by the
Recipient and subsequent due diligence have been prepared on the basis
of recent historical information and on the basis of reasonable

assumpiions.

14.6.3. Nothing has cccurred or been omitted from the Appiication and subsequent
due diligence and no information has been given or withheid that results in

ng by the European Union
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14.7.

14.8.

14.9,

14.6.4.

the information coniained in the Application being untrue or misleading in
any material respect.

Al other written information provided by the Recipient (including its
advisers) to the Grantor is true, complete and accurate in all material
respects as at the date it was provided and is not misleading in any

respect,

No proceedings pending or threatened

No litigation, arbitration or administrative proceedings of or before any court, atbitral

body ar agency which, if adversely determinad, might reasonably be expected to

have a Material Adverse Effect has or have (to the best of its knowledge and belief)

been started or threatened against it.

No breach of laws

14.8.1.

14.8.2.

it has not breached any law or regulation which breach has or is
reasonably likely to have a Material Adverse Effect.

No labour disputes are current or, to the best of its knowledge and belief

(having made due and caraful enquiry), is threatened against it which have

or are reasonably likely to have a Material Adverse Effect.

Environmental Laws

14.8.1.

14.9.2.

ft is in compliance with Clause 16.3 (Environmental compliance) and to
the best of its knowledge and belief (having made due and careful enquiry)
no circumstances have occurred which would prevent such compliance in
a manner or to an extent which has or is reasonably likely 10 have a
Material Adverse Effect.

No Environmental Claim has been commenced or {to the best of its
knowledge and belief (having made due and careful enquiry)} is threatened
against it where that claim has or is reasonably likely, if determined against
it, to have a Material Adverse Effect.

With funding byte Europear Union
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14.10. Authorised Sighatures

Any person specified as its authorised sighatory under Schedule 1 (Conditions
precedent) or Clause 0 (Infermation: miscellanecus) is authorised to sign
Utitisation Requests and other notices on its behalf.

14.11. No immunity

In any proceedings taken in South Africa or in any other jurisdiction, it will not be
entitted to claim for itse or any of its assets immunity from suit, execution,

attachment or other legal process in relation o this Agreement.
14.12. Private and commercial acts

lts execution of this Agreement constitutes, and its exercise of s rights and
performance of its obligations hereunder will constitute, public and commercial acts
done and performed for public and commercial purposes.

14,13, Taxation

14.13.1. It is not materially cverdue in the filing of any Tax returns and it is not
overdue in the payment of any amount in respect of Tax of ZAR 100,000
(one hundred thousand Rand cnly) (or its aquivalent in any other currency)

QF more.

14,13.2. No claims or investigations are being, or are reasonably fikely to be, made
or conducted against it {or any of its Subsidiaties} with raspect to Taxes
such that a liability of, or claim against, it of ZAR 100,000 {one hundred
thousand Rand only) (or its equivalent in any other currency) or more is
reascnably likely to arise.

14.13.3. ltis resident for Tax purposes only in its Original Jurisdiction,
14.14. Anti-corruption law

k has conducled its businesses in compliance with applicable anti-corruption laws
and has instituted and maintains as at the Signature Date policies and procedures
designed to promate and achieve compliance with such laws.

i With funding by the European Unlon ' '
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14.15. Public progurement rules

14.156.1. All public procurement rules in its jurisdiction of incorporation which are
applicable to its entry into and the exercise of its rights and petformance of
its obligations under this Agreement to which it is a party have been
complied with or have been irrevacably and unconditionaily waived by the

relevant authorities in that jurisdiction.

14.15.2. With regard to the procurement of goods and services for the Projects,
procurement shail be carried out according to the Recipients SCM policies,
a5 approved by the Grantor,

14.16. Repetition

The Repeating Representations are deemed to be made by the Recipient by
referance to the facts and circumstances then existing on the date of each Utilisation

Request.

15. INFORMATION UNDERTAKINGS

15.1. The undertakings in this Clause 15 (information Undertakings) remain in force
from the Signature Date for so long as any amount is outstanding under this
Agreement.

15.2. Development Results

The Recipient shall prepare and deliver to the Grantor the Development Results
svery 6 months during the Implementation Phase, and thereafter every year for the
duration of this Agreement in accordance with Schedule 3. Each Development
Result shall be delivered by the Recipient as soon as practicable and, in any event,

within 10 Business Days of the end of each reporting period.

15.3. iInformatlon: miscellaneous
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16.

154,

The Recipient shall supply to the Grantor promptiy upon becoming aware of them,
the details of any litigation, arbitration, administrative proceedings, liguidation
applications, winding up applications or business rescue applications, or any
equivalent proceedings in any Relevant Jurisdiction, which are current, threatened or
pending against it, and which might, if adversely determined, have a Material
Adverse Effect.

“Know your client” checks
154.1. H:

15.4.2. the introduction of or any change in {(or in the interpretation,
administration or application of) any law or reguiation made after the
Signature Date; or '

15.4.3. any change in the status of the Recipient after the Signature Date;

obliges the Grantor to comply with "know your customer® or similar
identification procedures (whether in terms of the Financial Intelfigence
Centre Act, 20071 or any other applicable legislation) in circumstances
where the necessary information is not already available to it, the Recipient .
shall promptly upon the request of the Grantor supply, or procure the
supply of, such documentation and other evidence as is reasonably
requested by the Grantor.

15.4.4. The Recipient shall promptly upon the request of the Grantor supply, or
procure the supply of, such documentation and other evidence as is
reasonably requested by the Grantor in order for the Grantor to carry oul
and be satisfied it has complied with all necessary "know your customer” or
other similar checks under all applicable laws and regulations pursuant to
the transactions contemplated in this Agreement.

GENERAL UNDERTAKINGS

16.1.

Authorisations

The Recipient shall promptly:
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i6.2.

16.3.

16.4.

16.1.1. obtain, comply with and do all that is necessary to maintain in full force and
eftect; and

16.1.2. supply certified copies to the Grantor of, any Authorisation required under
any law or regulation of a Relevant Jurisdiction to:

16.1.2.1. enabile it to perform iis obligations under this Agreement;

16.1.2.2. ensure the legalily, validity, enforceability or admissibility in
evidence of this Agreement; and

16.1.2.3. carry on its business where failure to do so has or is reascnably
likely to have & Material Adverse Eftect.

Compliance with laws

The Recipient shall comply in ali respects with all laws to which it may be subject.
Environmental compliance

The Recipient shall:

16.3.1. comply with all Environmental Law,

16.3.2. obtain, maintain and ensure compliance with all requisite Environmental
Permits; and

16.3.3. impiement procedures to moenitor compliance with and to prevent liability

under any Envircnmental Law,
where failure to do s0 has or is reasonably likely to have a Material Adverse Effect.

Environmental Claims

The Recipient shall, promptly upon becoming aware of the same, inform the Grantor
in writing of:

16.4.1. any Environmental Claim against it which is current, pending or threatened,
and

With funding by the uropean Unlon
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16.5.

16.6.

16.7.

16.4.2. any facts or circumstances which are reascnably likely to result in any

Environmental Claim being commenced or threatened the Recipient,

where the claim, if determined against it, has or is reasonably likely to have a
Material Adverse Effect.

Anti-corruption law

16.5.1. The Recipient shali not directly or indirectly use the procesds of the Facility
for any purpose which would breach the Prevention and Combatiing of
Corrupt Activities Act, 2004, Bribary Act, 2010, the United Sfales Foreign

Corrupt Praclices Act, 1977 or other similar legisfation in other jurisdictions.
16.5.2. The Recipient shall:

16.5.2.1. conduct s businesses in compliance with applicable anti-
corruntion laws; and

16.5.2.2. maintain policies and procedures designed fo promote and
achieve compliance with such laws.

Sanctions
Notwithstanding any other provision in this Agreement, the Recipient shall not;

16.6.1. use the proceeds of the Funding for the purpose of financing directly or
indirectly (or otherwise make available) the activities of any person or entity
which is currently listed on the Sanctions List or in a country which is
currently subiect to any Sanctions, to the extent such financing would
currently be prohibited by Sanctions; andfor

16.6.2. contribute or otherwise make available the proceeds of the Funding to any
othar person or entity if the Recipient has actual knowledge that such party
intends to use such proceeds for the purpose of financing the activities of
any person or entity which is currently on the Sanctions List or in a country
which is subject to any Sanctions, to the extent such financing would
currently be prohibited by Sanctions.

Audit

i With funding by the European Union
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The Recipient shall procure an audit in each financial year by the Auditer General of
South Africa.

17. CO-OPERATION

17.1. The Parties undertake at all times to do all such things, to perform all such acts and
to take all such steps and procure the doing of all such things, the performance of
such actions and the taking of all such steps as may be open to them and nacessary
for, or incidental to, the putting into eifect or maintenance of the terms, conditions
and import of this Agreement.

17.2. The Recipient shall grant Representatives of the Grantor the opportunities
reasonably necessary, with reasonable notice, to visit any relevant site for purposes
related to the Projects.

17.3. The Grantor may in its discretion and at its own cost organise an external evaluation
of the Projects to assess the extent to which the purpose of the Faciiity has been
achieved as well as an audit of records in con‘néction with payments made from the
proceeds of the Facility.

17.4. The Recipient agrees to co-operate in any such an external evaiuation and/or audit,
provided that the Grantor ensures that a confidentiality agreement with regard to the
Projects is signed by the appointed entity to conduct such an external evaluation and
/ or audit. '

17.5. The Recipient shall keep at its head office, originals of all documents evidancing its
expenditure in terms of this Agreement and shal retain such documentation for a
period of not lass than three years after date of termination of this Agreement.

17.6. The Parties underlake to act towards one ancther in good faith in all respects
relating to this Agreement.

17.7. Each of the Parlies shall do all such things and take all such sleps as may be
reasonably necessary or desirable in order to reach Bankability.

18. EVENTS OF DEFAULT

18.1. Misrepresentation
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Any representation or statement made or deemed to be made by the Recipient in the
Application or any other document delivered by the Recipient under or in connection
with this Agreement is or proves to have been incarrect or misleading in any material

respect when made or deemed io be made.
18.2. LHigation

Any litigation, arbitration, administrative, governmental, regulatory or other
investigations, proceedings or disputes are commenced or threatened in relation to
this Agreement or the fransactions contempiated herein or against the Recipient or
its assets which have or are reasonably likeiy to have a Material Adverse Effect.

18.3. Materlal adverse change

Any event or circumstance occurs which the Grantor reasonably believe has or is
reasonably likely to have a Material Adverse Effect.

18.4. Acceleration

On and at any time after the occurrence of an Event of Default the Granter may, by
notice 1o the Recipient: ’

18.4.1. cancel all or any part of this Facility;

18.4.2. declare that all or part of the funding under this Facility, and all other
amounts accrued or outstanding under this Agreement be immediately due

and payable, whereupon they shall become immediately due and payable;

18.4.3. declare that all or part of the funding under this Facility be payable on
demand, whereupon they shall immediately become pavable on demand
by the Grantor; and/or

18.4.4. exercise any or all of the rights, remedies, powers or discretions arising

under this Agreement.

19. CESSIONS AND DELEGATIONS BY THE RECIPIENT

The Recipient may not cede any of its rights or delegate any of its obligations under this
Agreement without written consent of the Grantor.

" Witn funcing by the European Union
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20. NOTICES

20.1. Communications in writing

Any communication to be made under or in connection with this Agreement shall be

made in writing and, unless otherwise stated, may be made by fax or letter.

Addresses

20.2. The address and fax number (and the department or officer, i any, for whose

attention the communication is to be made) of each Party for any communication or

document to be made or delivered under or in connection with this Agreement is:

20.21.

20.2.2,

Reclplent:

Fhysical:

Postal:

Facsimile:

E-mail:

Marked for attention of:

Grantor:

Physical address:

Postal:

Facsimile:

Email;

Marked for attention of:

Overstrand Municipality

1 Harmony Avenue, Hermanus 7201
P.Q Box 20, Hermanus, 7200

028 - 312 1894

enquiries @averstrand.ov.za
Municipal Manager: Mr CC Groenewald
DBSA

1258 Lever Road, Headway Hill, Midrand
1685, Gauteng, South Africa

1258 bLever Road, Headway Hill, Midrand
1685, Gauteng, South Africa

+27 11 313 3086
ppfinfo@dbsa.org

Giroup Executive: Project Preparation Division
and General Counsel,
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20.3.

204,

or any substitute address or fax number or email address or department or officer as
the Party may notify to the Grantor (or the Grantor may notify to the other Parties, if

a change is made by the Grantor) by not less than five Business Days' notice.
Domicilia

20.3.1. Each of the Parties chooses its physical address provided under or in
connection with Clause 20.2 (Addresses) as its domicilium citandi et
executandi at which documents in legal proceedings in connection with this

Agresment may be served.

20.3.2. Any Party may by wrilten notice to the other Parties change its domicilium
from time to time to another address, not being a post office box or a peste
restante, in South Africa, provided that any such change shall only be
effective on the fourteenth day after deemed receipt of the notice by the
other Parties pursuant to Clause 20.4 (Delivery).

Delivery

20.4.1. Any communication or document made or delivered by one person to
ancther under or in connection with this Agreement will .oniy be effective .
when received by the recipient and, unless the contrary is proved, shail be
deemed to be received:

20.4.1.4. it by way of fax, be deemed o have bsen received on the first
Business Day following the date of transmission provided that

the fax is received in legible form;

20.4.1.2. if delivered by hand, be deemed to have been received at the

time of delivery; and

20.4.1.3. if by way of courier service, be deemed to have been received
on the seventh Business Day following the date of such
sending,

and if a particular department or officer is specified as part of its address
detaiis provided under Clause 20.2 (Addresses), if addressed to that
department or officer.

~ Wit funding by the European Unlon
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20.5,

20.6.

20.4.2. Any communication or document to be made or delivered to the Grantor
will be effective anly when actually received by the Grantor and then only if
it is expressly marked for the attention of the department or officer
identified with the Grantor's signature below (or any substitute department
ar officer as the Grantor shall specify for this purpose}.

20.4.3. Any communication or document which becomes effective, in accordance
with Clauses 20.4.1 to0 20.4.2 above, after 5.00 pm in the place of receipt
shall be deemed only t0 hecome effective on the following day.

Notification of address and fax number

Promptly upon receipt of notification of an address or fax number or change of
address or fax number pursuant to Clause 20.2 (Addresses) or changing its own

address or fax number, the Grantor shall notify the other Parties.
Electronic communiecation

20.6.1. Any communication to be made between any two Parties under or in
connection with this Agreement may be made by electronic mail or other
electronic means (including, without limitation, by way of posting 1o a -
secure website) if those two Parties:

20.6.1.1. notify each other in writing of their electroenic mail address
and/or any other information required fo enable the

transmission of information by that means; and

20.6.1.2. notify each other of any change to their address or any other
such information supplied by them by not less than five
Business Days' notice,

20.6.2. Any electronic communication as specified in Clause 20.6.1 above to be
made between the Recipient and the Grantor may only be made in that
way to the extent that those two Parties agree that, uniess and until notified
to the contrary, this is to be an accepted form of communication,

20.6.3. Any electronic communication as specified in Clause 20.6.1 abovs made
between any two Parties will be effective onhly when actually received {(or

made available) in readable form and in the case of any electronic

‘h f . he ,- R ——
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communication made by a Party to the Granior only if it is addressed in
such a manner as the Grantor shall specify for this purpose,

20.6.4. Any electronic communication which becomes effective, in accordance with
Clause 20.6.3 abhove, after 5pm. in the place in which the Party to whom
the relevant communication is sent or made availabie has its address for
the purpose of this Agreement shall be desmed cnly to bacome effective

on the following day.

20.6.5. Any reference in this Agreement to a communication being sent or
received shall be consfrued to include that communication being made
available in accardance with this Clause 20.6.

20.7. English language

20.7.1. Any notice or other document given under or in connection with this
Agreement must be in English. '

20.7.2. All other documents provided under or in connection with this Agreement
must be:

20.7.2.1. in English; or

20.7.2.2. ifnotin English, and it so required by the Grantor, accompanied
by a certified English translalion and, in this case, $he English
translation will prevail unless the document is a constitutional,
statutory or other official document.

PARTIAL INVALIDITY

If, at any time, any provision of this Agreement is or becomes illegal, invalid, unenforceable
or inoperable in any respect under any law of any jurisdiction, neither the legality, validity,
enforceability or operation of the remaining provisions non tha legality, validity, enforceability
or operation of such provision under the law of any cther jusisdiction will in any way be
affected or impaired. The term “inoperable” in this Clause 21 (Partial invalldity) shall

include, without limitation, inoperable by way of suspension or cancellation.

"~ With funding
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23.

24.

REMEDIES AND WAIVERS

No failure to exercise, nor any delay in exercising, on the part of the Grantor, any right or
remedy under this Agreement or other Document or other indulgence shall operate as a
waiver, nor shail any single or partiai exercise of any such right or remedy otherwise affect
any of that Party's rights in terms of or arising from this Agreement or esiop such Party from
enforcing, at any time and without notice, strict and punctual compliance with each and every
pravision or term of this Agreement. No consent to any waiver or novation of a Party's rights
in terms of or arising from this Agreement shall be effective unless it is in writing. No single
or partial exercise of any right or remedy shall prevent any further or other exercise or the
oxercise of any other right or remedy. The rights and remedies provided in this Agreement

are cumulative and not exclusive of any rights or remedies provided by law.
AMENDMENTS AND WAIVERS

No amendment or waiver shall be of any force or effect unless in writing and signed by or an
behalf of the relevant Parties.

CONFIDENTIAL INFORMATION
241. Confidential information

The Grantor agrees to keep all Confidential Information confidential and not to
disclose it to anyone and to ensure that all Confidential Information is protected with
security measures and a degrese of care that would apply 1o its own confidential

information.
24 2. Disclosure of Confidentlal Informatlon

2421. The Grantor may disclose to any of its Affiliates and Related Funds and
any of its or their officers, directors, employees, professional advisers,
Auditor, partners and other Representatives such Confidential Information
as the Grantor shall consider appropriate if any person to whom the
Confidential Information is to be given is informed in writing of its
confidentiai nature and that some or all of such Confidential Information
may be price-sensitive information except that there shall be no such
requirement to so inform if the recipient is subject o professional
obligations to maintain the confidentiality of the information or is otherwise

With funding by the Eurapean Union
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bound by requirements of confidentiality in relation to the Confidential
Information.

24.3. Entire agreement

This Clause 24 (Confidentiallty) constitutes the entire agreement between the
Parties in relation to the obligations of the Grantor to provide Funding.

24.4, Inside Information

The Grantor acknowledges that some or all of the Confidential Information is or may
be price-sensitive information and that the use of such information may be regulated
or prohibited by applicable legislation including securities law relating to insider
dealing and market abuse and each of the Grantor undertakes not to use any

Confidential Information for any unlawful purpose.
24.5. Notification of disclosure

The Grantor agrees (to the extent permitied by law and regulation) to inform the

Recipient:

24.5.1. ot the circumstances of any disclosure of Gonfidential Information made
pursuant to Clause 24.2 (Disclosure of Confidential Information) except
where such disclosure is made te any of the persons referred to in that
Clause during the ordinary course of its supervisory or regulatory function;
and

24.5.2. upon bacoming aware that Confidential Information has been disclosed in
breach of this Clause 24 (Canfidentiality).

24.6. Continuing obligations

24.6.1. The obligations in this Clause 24 (Confidentlallty} are continuing and, in
particular, shall survive and remain binding on the Grantor for a period of

twelve Months from the earier of:

24.6.1.1. the date on which all amounts payzble by the Recipient under
or in connection with this Agreement have been paid in full and
all Commitments have been cancelled or otherwise cease to be

available; and

fun;ng Ye ——_—_—_—_m
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24.6.1.2. the date on which the Grantor otherwise ceases to be a
Grantor.

25. RENUNCIATION OF BENEFITS

The Recipient renounces, to the extent permitted under applicable law, the banefiis of each of
the legal exceptions of excussion, division, revision of accounts, no value received, errore
calculi, non-causa debiti, non numeratae pecuniae and cession of actions, and declares that it

understands the meaning of each such legal exception and the aeffect of such renunciation.

26. COUNTERPARTS

This Agreement may be executed in any number of counterparts, and this has the same
effect as if the sighatures on the counterparts were on a single copy of this Agreement.

27. GOVERNING LAW

This Agreemeant and any non-contractual obligations arising out of or in connection with it is

governed by South African law.

28. DISPUTE RESOLUTION
28.1.  Any dispute between the Parties in regard to;

28.1.1. the interpretation of;
28.1.2. the effect of;
28.1.3. the Parties’ respective rights and obligations under;
28.1.4. abreachof; or
28.1.5. any matter arising out of,
this Agreement shall be decided by arbitration in the manner set cut in this clause.

28.2. Any dispute shaill be finally resclved in accordance with provisions of the Rules of

Arbitration Foundation of Southern Africa or its successors, by an arbitrator

appointed as follows:

28.2.1. [ the question in issue is:

With funcing by the European Union
33



INFRASTRUCTURE INVESTMENT PROGRAMME FOR SOUTH

AFRICA (IIPSA)

Aneve (4l DBSA

ey

R

Py lapindnt 0k
of Snwibera aftics

2822

28.2.3.

28.2.4.

28.2.5,

28.2.6,

28.21.1. primarily an accounting matter, the arbitrator shal be an
independent practising accountant of not less than 10 years
standing;

28.2.1.2. primarily a legal matter, the arbitrator shall be a practising
senior counsel or attorney of not less than 10 {ten) years
standing; or

28.2.1.3. any other matter, the arbitrator shall be a suitably qualified
independeant parson,

as agreed upon by the Parties or, failing such agreement within 3 (three)

Business Days after the date on which the arbitration is demanded, as io:

28.2.2.1. whether the dispute is of primarily a legal, accounting or other

nature, the dispute shall be deemed to be of a legal nature; or

28.2.2.2. the identity of the arbitrator, the arbitrator shall be appointed by
the President of the Law Society of the Northern Provinces (or
any successors to such society) who may be Instructed by

either of the Parties to make the nomination at any time after .

the expiry of the aforesaid three day period.

The Parties may demand that a dispute be referred to arbitration by giving

written notice to that effect to the other Parties.

This Clause shall not preclude any of the Parties from obtaining interim
relief on an urgant basis from a court of competent jurisdiction pending the
decision of the arbitrator.

The arbitration referred 10 in Clause 28.1 shall be held at Johannesburg in
the English language and immediately and with a view 0 it being

compieted within 21{twenty one) Business Days after it is demanded.

The Parties irrevocably agree that the submission of any dispute to
arbitration in terms of this Clause is subject to the Parties’ rights of appeal.
Any of the Parties may appeal the arbitration ruling by giving written notice
to that effect 1o the other Parties within 20 (twenty} Business Days of the

ruling being handed down. The appeal shall be dealt with in accordance

~ With funding by the Eurapean Union
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29.

with the Rules of the Arbitration Foundation of Scuthern Africa or its
successors, or such other rules as may be agreed by the Parties, by a
panel of three arbiiraiors appeinted in accordance with the provisions of
Clause 28.2.

28.2.7. The Parties irrevocably agree that upon expiry of the 20 (twenty) Business
Day period for appeal or the handing down of the ruling of the appeal
panel, as the case may be, the decigion in arbitration proceedings:

28.2.7.1. shall be final and binding upon the Parties;
28.27.2. shall be carried into effect; and
28.2.7.3. may be made an order of any court of competent jurisdiction.

28.2.8. The costs of any reference to arbitration will be borne by the unsuccessful
Party, unless otherwise agreed by the Parties or -determined by the

arbitrator, irrespective of which Party referred the dispute to arbitration.

28.2.9. This Clause 2B is severable from the rest of this Agreement and shall
remain valid and binding on the Parties notwithstanding any termination of
this Agreement.

JURISDICTION

The Parties unconditionally consent and submit to the non-exclusive jurisdiction of the High
Court of South Africa, Gauteng Local Division, Johannesburg in regard to all matters arising

from this Agreement.

W funding by he European Dnenr
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Schedule 1

Conditions precedent

Conditions Precedent to initial Utllisatien

1

Recipient

1.1 a certifisd copy of the Municipal Council's resolution, signed by the Accounting Officer
(Municipal Manager) in terms of section 46 of the MFMA,;

{1) approving the terms of the direct capital grant facility agreement and resolving that
it executes the diract capital grant facility agreement;

(2) authorising the Accounting Officer to sign the capital grant facility agreement on its
behalf: and
(3) authorising a specified person or persons, on its behalf, to sign and/or despatch all

doguments and notices (including, if relevant, any Utilisation Reguest and Selection
Notice) 1o be signed and/or despatched by it under or in connection with this
Agreement.

1.2 the Recipient shall provide all doguments as requiréd in terms of the Financial intelligence
Centre Act, 38 of 2001 (FICA) and other applicable legislation;

1.3 A specimen of the signature of each person authorised by the resolution referred to in Clause

1.1 above.

1.4 A certificate of an authorised signatory of the Recipient certifying that each copy document
relating to it specified in this Part | of Schedule 1 (Conditions Precedent) is corrsct,

complete and in full force and effect as at a date no earlier than the Signature Date.
Other documents and evidence

2.1 A certified copy of any other Authorisation or other document, opinioh or assurance which
the Granfor considers to be necessary or desirable (if it has notified the Recipient
accordingly) in connection with the entry into and performance of the transactions
contemplated by any Transaction Document or for the validity and enforceability of any
Transaction Document.

2.2 The Certified Financial Statements of the Recipient.

funding by the European Union
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Proof of the Procurement process followed in fine with the requirerments of the Grantor.

Such documentation and other evidence as is reasonably requested by the Grantor (for itself
ot on behaif of any other) in order for the Grantor and each other to carry out and be satisfied
it has complied with all necessary "know your customer” or similar identification procedures
under applicable laws and regulations (including the Financial infelligence Centre Act, 2001)

pursuant to the transactions contemplated in this Agreement.

. ith funding by the European Union
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Uttlisation Request
Project name: Electricity, Water and Waste Water Projecis
From: Overstrand Local Municipality [Recipient]
To; The Development Bank of Southern Africa [Grantor]
Dated:  oxx
Dear Sirs
[Recipient]- [insert] Facility Agreement
dated {insert] (Agreement)
1 We refer to the Agreement. This is a Utilisation Request. Tegrms defined in the Agreement have

the same meaning in this Utilisation Request unless given a different meaning in this Utilisation

Reguest.
2 We wish to request Funding on the following terms:
The following milestones have been met: [INSERT]
Proposed Utilisation Date: [insert] (or, if that is not a Business Day,
the next Business Day)
Amount: [insert currency] [insert] or, if less, the
Facility
3 We confirm that each condition specified in Schedule 1 {Conditions Precedent) is satisfied on the
date of this Utilisation Request.
4 The proceeds of this Funding should be credited to [account].

5 This Utilisation Request s irrevocabie.

Wilh funding by the European Union
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authorised signatory for

{Recipient)

authorised signatory for

[Recipient]
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Schedule 3 Deveiopment Results

MANDATORY INDICATORS Anticlpated Total Project
Target
1. Employment opportunities created
1.1 Total No. of direct construction jobs created
1.1.1 No. of women employed
1.1.2 No. of youth employed
1.2 Total No. of direct operational phase jobs created
1.2.1 No. of women empicyed
1.2.2 No, of youth employed
3. Broad Based Bfack Economic Empowerment (BBBEE) - Transaction
Advisors
3.1 BBBEE cwnership (%) N/A
3.2 BBBEE women/youth (%) o N/ A
4. Broad Based Black Economic Empowerment (BBBEE) - Project .
Sponsors o
4,2 BBBEE women/youth (%) _ M/A
5. Climate contribution (ref. DESA Environmental Analyst) ' CCa
5.1 Funding spent on climate mitigation activities (R) N/A
5.2 Funding spent on climate adaptation activities (R) ' N/ &
PROJECT-SPECIFIC INDICATORS Amticipated Total Project
Target

o AR
Incre:

.-.5"_": 3 L AT 2 ShE e g
ase in water yield {(Mm*/a)

Additionat capacity of bulk water mains (Mi/day)

Increase in water storage capacity (ML}

Increased capacity of water treatment works {ME/day)

Number of new water connections (No.}

Leng__th of water mains installed (new/refurbishedfreplased/upgraded) (km)

Reduction in household water backleg (No.)

Reduction in water logses (Mm®/a)

ith fmjg = te Eumeaunn e R ———_—
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Additlonal capaclly "of outfall sewers (M&’day)

Anticlpated Total Project
Target

Increased capacity of wastewater reatment works (Mi/day)

Number of new sewer ¢onnections installed (No.)

Reduction in household sanitation backlog (No.)

Households connected to on-site sanitation (VIPs, septic tanks, etc.) (No.}

Length of sewers installed (new/replaced/refurbished/upgraded)(km)

Additional capacity of treated effluent (Mi/day)}

: ? % 5
Number of new electr:c:ty connections (No }

Energy Generated (MVA)

Reduction in household electricity hackiog (No.)

Length of power lines constructed/rehabilitated (km)

Length of electrisity network. construciedfre_habilitate_d (ki)

Reduction in electrlcny Iosses p a. (R)

Fienewable energy mstalled capaclty (MW}

Total energy sawngs (KWh)

Energy production (MWh/annum)

i Length of tarred roads oonstructed resurfaced or rehab:htated (km)

Length of gravel roads surfaced (km)

Number of studeni remdences oonstructecl{rehabllltated (No)

Number of new on- campus student beds (No.y

Transport cost savmgs to the unwersity p.a. (R)

NQF credlt bearmg tralmng Oppoﬂumtles Pl'owded (No) A

N_QF credit-bearing training opportunities for women

NQF credit-bearing training opportunities for youth

Noncredit-bearing training opportunities provided (No.)

"~ With funding by the European Union
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Aravexune (2s DBSA

Srewilagnarnd Bank
ul Snngneeis Al

MANDATORY INDICATORS

Anticipated Total Project
Target

Noncredit-hearing training apportunities for women

Noncredit-bearing training opportunities for youth

T N R R = =
. NMEN :

p-a)

Woaste to landfill avoided {tonnes p.a.}

Waste to landfill recycled (tonnes p.a.)

Waste to landfill reused {tonnes p.a.)

improved ecosystem service value (total} (R)

improved ecosystem service value (water) (R)

Improved ecosystem service value (biodiversity) (R)

ICT

ACCOMMODATION

HEALTH

TRANSPORATION

REVENUE ENHANCEMENT

With funding by the European Union
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Avroer (el

15 DBSA

dpveiepannl Sank
el Haanthsen Adeies

B

i

ELECTRICITY

" FRANSKRAAL KLEINBAAI & BIRKENHEAD: MVAV &

- MINISUB UPGRADE

- STANFORD:MV UPGRADE

HERMANUS$: MV & LV UPGRADE/REPLACEMENT
* KLEINMOND: MV & LV NETWORK UPGRADE
HAWSTON: MV & L.V UPGRADE/REPLACENMENT

ELECTRICITY TRANSFORMERS{CAPITAL
~ REPLACEMENT CONTINGENCY)

WATER
' WATER MASTER PLAN IMPLEMENTATION

' FENCING AT WATER INSTALLATIONS

"BUFFELS RIVER AND DE BOS DAM INTAKE:

: STRUCTURES AND EQUIPMENT
WATER FACILITIES (CONTINGENCY }

UPGRADE HERMANUS WELL FIELDS PHASE 1
~ WATER STABILIZATION PLANT FOR STANFORD
NEW RESERVOIR FOR PRINGLE BAY

SEWERAGE

SEWERAGE FACILITIES (CONTINGENGY)

' KLEINMOND - SEWER NETWORK EXTENSION
UPGRADING OF KIDEROOKE PIPELINE
WWTW UPGRADE - STANFORD

PROVSICN OF BULK SEWER SUPPLY
FENCING AT SEWERAGE INSTALLATIONS

SEWERAGE NETWORK EXTENSION AND
- REPLACEMENT
' EXTENSION OF SEWER LINE 12th STREET VOELKLIP

GRAND TOTAL

18,150,000

2,500,000

1,000,000 |
10,150,000
1,750,000 °

1,750,000

1,000,000

26,562,505
10,000,000

800,000
1,200,000

200,000
7,000,000
1,500,000 -
5,862,505

20213218

500,000
4,000,000
1,800,000
14,602,218
3,261,000 -

800,500
4,000,000

250,000

73,925,723

43

13,000,000

2,250,000

750,000
5,000,000
2,000,000
2,000,000
1,000,000

17,300,000
10,000,000
700,000 °
4,300,000

300,000
4000.000°
1,000,000 -

10,400,000

600,000

5,000,000

800,000

4,000,000

40,700,000

11,100,006

0,000,000

700,000 |

400,000

9,000,000

5,000,000

4,000,000

20,100,000

R

5,000,000

5,000,000

1,000,000 :

600,600 -

400,000

5,060,000

5,000,000

11,000,000

15,000,000

9,000,000
3,000,000
3,000,000 -

1,000,000
500,000

500,000

5,000,000

5,000,000 :

21,000,000

. it fundg theEuroan nin - -
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Annexuee (45

DBSA

deaslapennd farst
af Snaghern Adeloa

Signatures
The Reclpient

SIGNED at on this the
2018

For and on behalf of
OVERSTRAND LEOCAL MUNICIPALITY

Name:
Capacity:
Who warrants authority

The Grantor

SIGNED at on this the
2019

~ With funcing by the European Unio
44

day of

day of




INFRASTRUCTURE INVESTMENT PROGRAMME FOR SOUTH
AFRICA (lIPSA)

Aonsree Cusles DBA

Sewprofirant Sy
of Besaldizon Africa

For and on behalf of

DEVELOPMENT BANK OF SOUTHERN AFRICA

{(in its capacity as representative of the

EUROPEAN UNION AND THE GOVERNMENT CF SOUTH AFRICA

acting jointly as the primary sponsors of the Infrastructure investment Programme for
South Africa)

Mame:
Capacity:
Who warrants authority

With funding by the Eurcpean Union
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