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9. 
PROPOSED AMENDMENT NO. 01 OF CONTRACT NO. SC 1969/2019: 
APPOINTMENT OF CONSULTANTS FOR VARIOUS ENGINEERING AND 
GROUNDWATER PROJECTS IN THE OVERSTRAND MUNICIPAL AREA 
 
8/3/1/SC1969/2019 
H Blignaut Deputy Director: Engineering Planning 
8 June 2022 (028) 313 5047 

 
1. Executive Summary 

 
The purpose of this report is to provide the necessary information and 
motivation with regards to the proposed first amendment of Contract 
SC1969/2019: Appointment of consultants for various engineering and 
groundwater projects in the Overstrand Municipal area for a contract period 
ending 30 June 2022, in terms of the enabling provisions of section 116(3) of 
the Local Government: Municipal Finance Management Act, 2003 (Act 56 of 
2003) (MFMA), to enable Council to take an informed decision when 
considering whether to consent to the proposed amendment of the contract. 

 
2. Service Delivery and Budget Implementation Plan - IGNITE 

 
Directorate: Infrastructure & Planning 
Department: Engineering Planning 

 
3. Compliance with Strategic Priorities 

 
Provision of democratic, accountable, and ethical governance 
Provision and maintenance of municipal services 
Creation and maintenance of a safe and healthy environment 

 
4. Delegated Authority 

 
None 

 
5. Legal Requirements 

 
Local Government: Municipal Finance Management Act, 2003 (Act 56 of 
2003) (MFMA) 
Local Government: Municipal Systems Act, 2000 (Act 32 of 2000) 
Overstrand Municipality Supply Chain Management Policy, as amended 
Overstrand Municipality Contract Management Policy, as amended 
National Treasury MFMA Circular no. 73 
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6. Background/Evaluation/Conclusion 
 

Background 
 

Contract SC 1969/2019 for the appointment of consulting engineers was 
awarded by the Accounting Officer to 27 professional service providers on 
1 August 2019 for a period ending on 30 June 2022. Please refer to Annexure 
E for the award, including the list of service providers. The service providers 
were appointed on a roster basis and were ranked per discipline across 19 
engineering disciplines, for ad hoc appointment on projects by various 
departments in the municipality during the contract period as the need arises. 

As the contract was due to end on 30 June 2022, a new tender document for 
the next 3 years period had already been prepared and approved by a Bid 
Specifications Committee meeting held on 23 February 2022. However, all 
new tender advertisements by organs of state were put on hold from 16 
February 2022 in terms of advice received from National Treasury, following a 
ruling of the Constitutional Court. New tender advertisements are only set to 
continue during June 2022 following a Council resolution of 31 May 2022, 
whereby interim measures were approved to continue with tender processes. 

As these professional services are essential for the implementation of the 
municipality’s capital projects as well as several operational projects across 
various municipal departments, and it was not clear at the time by when it will 
be possible to advertise new tenders again, measures had to be taken to 
ensure the availability of these services after 30 June 2022.  

It was therefore decided, after consultation between the Infrastructure & 
Planning and Finance Directorates, to embark on a contract amendment 
process in terms of section 116(3) of the MFMA, with the purpose of 
extending the contract’s end date beyond 30 June 2022. Refer to Annexure A 
for the meeting minutes and motivation. The motivation is the following: 

a) The recent Constitutional Court ruling which questioned the validity of the 
Preferential Procurement Regulations 2017, and the subsequent 
moratorium on the advertisement of new tenders, prevented a new tender 
from being advertised and necessitated an alternative approach to ensure 
the continued availability of professional service providers to assist various 
departments in the municipality with the implementation of capital and 
operational projects from 1 July 2022. 

b) There was insufficient time available for a complete new tender process to 
be concluded before 1 July 2022, even though exemption was recently 
granted by National Treasury to allow the advertisement of new tenders. 

c) All the originally appointed service providers agreed to the proposed 
extension of the contract and all of them signed agreements to this effect. 

d) The proposed amendment of the contract will have no additional financial 
implication for the municipality as compared to a new tender process, as 
remuneration is done in terms of the nationally gazetted Engineering 
Council of South Africa (ECSA) fees, and the contract is on an as and 
when basis when funding is available. 
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e) Only one representation was received, which did not question the validity 
of the municipality’s proposed amendment of the contract. 

f) The successful amendment of the contract will contribute significantly to 
the timely implementation of the municipality’s capital and operational 
programs, and sustainable service delivery. 

 
The proposed amendment of the contract will serve at the Bid Adjudication 
Committee during June 2022 for recommendation to the Municipal Manager.  

 
Evaluation 

 
Section 116(3) of the MFMA provides as follows: 

 
Section 116(3) of the MFMA should be read together with MFMA Circular no. 
73, issued by National Treasury in May 2013.  In terms of the said circular, 
the following power/duty was conferred to Council, which is cited as follows 
(emphasis added): 

“Considering the reasons for the proposed amendment of a contract or 
agreement and any representations that may have been received regarding 
the proposed amendment of a contract or an agreement procured through 
the supply chain management policy of the municipality and deciding 
whether to consent to the amendment of the contract or agreement.” 

 
In terms of Section 116(3) of the MFMA, due process was followed, and the 
following activities were included in the process: 

• A public notice, inviting comments from the local community and other 
interested persons was placed in the media on 14 April 2022. Refer to 
Annexure B. 

• The proposed amendment of the contract will serve before the Overstrand 
Bid Adjudication Committee during June 2022, for recommendation of the 
proposed amendment to the Accounting Officer for approval. 

• This submission to the Council meeting scheduled for 29 June 2022. 

Only one representation was received before the closing date for comments, 
i.e. from the company Bergstan South Africa (Pty) Ltd (Bergstan) – refer to 
Annexure C.  Bergstan stated that they do not question the validity of the 
proposed amendment but suggested that the contract be amended by one 
year instead of the initially proposed 3 years. An opinion was also obtained 
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from National Treasury, following the representation received from Bergstan, 
and they advised that the municipality should consider a shorter term for the 
amended contract period – refer to Annexure D.  

Following discussions between the various municipal departments involved, 
it was decided to amend the proposed amended contract end date to 
30 June 2023 instead of 30 June 2025, i.e. extension of the contract period 
by one year. All the SCM compliant originally appointed professional service 
providers agreed to the amended contract end date in writing.  

 
Conclusion 

 
All the processes required in terms of the MFMA for the amendment of the 
contract have been followed. The single representation received during the 
comments period did not oppose the proposed amendment of the contract in 
principle, but rather requested that a shorter contract period be considered 
by the municipality. National Treasury advised that a shorter contract period 
should be considered by the municipality, which was done after consultation 
between the various departments.  

 
7. Financial Implications 

 
Sources of Funding: Capital and Operating Budget Provisions 

 
Remuneration of service providers on this contract is done in terms of the 
nationally gazetted ECSA fees, less discount of up to 15%, as originally 
tendered by the professional service providers. The proposed amendment of 
the contract will have no effect on the remuneration of service providers. 

The contract is used on an ad hoc basis by any municipal department for the 
implementation of capital and operational projects where the municipality do 
not have the skills or capacity internally to do so. 

The proposed amendment of the contract will not adversely affect the 
municipality’s budget, as appointment of a service provider for a specific 
project can only proceed if funds are already approved on the budget.  

 
8. Staff Implications 

 
None 

 
9. Comments from other Departments, Divisions and Administrations 

 
Contracts Management: 

It is confirmed that the content of this submission is in full compliance with the 
regulatory requirements of Section 116(3) of the MFMA, 2003, and the 
Overstrand Supply Chain- and Contract Management Policy Frameworks. 
Since the contracts are of tariff nature, and the contract values could therefore 
not be determined from the beginning of the contract, Circular 62 of National 
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Treasury recommends that a public participation process be followed to 
amend the contracts (section 116(3) of the MFMA).  

The period advertised for public comments and recommendations ended on 
13 May 2022. Cognisance should be taken that one representation, from 
Bergstan South Africa (Pty) Ltd, was received by closing date, 13 May 2022.  

 
10. Annexures 

 
Annexure A: MFMA Section 116(3) Meeting Minutes and Motivation 
Annexure B: MFMA Section 116(3) Public Notice 
Annexure C: Representation received from Bergstan SA (Pty) Ltd 
Annexure D: Advice from National Treasury 
Annexure E: Original Contract Award 

 
RECOMMENDATION TO THE COUNCIL:  
  
1. that cognisance be taken of the reasons for the proposed amendment of 

Contract SC 1969/2019 for the appointment of consultants for various 
engineering and groundwater projects in the Overstrand municipal area 
between Overstrand Municipality and those originally appointed professional 
service providers that currently comply with relevant SCM requirements, in 
terms of the enabling provisions of Section 116(3) of the Local Government: 
Municipal Finance Management Act 2003 (Act 56 of 2003); 
 

2. that cognisance be taken of the representation received from Messrs 
Bergstan South Africa (Pty) Ltd and the advice received from National 
Treasury in this regard;  and 
 

3. that the amendment of the contract be consented to.  
 
 
RESPONSIBLE OFFICIAL: H BLIGNAUT 
 
TARGET DATE FOR IMPLEMENTATION : 1 JULY 2022 
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