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MUNICIPALITY / MUNISIPALITEIT / UMASIPALA WE-OVERSTRAND

Office of the Municipal
Manager

Municipal Offices
HERMANUS

17 December 2021
NOTICE TO MAYORAL COMMITTEE MEMBERS
NOTICE IS HEREBY GIVEN that a SPECIAL MEETING of the MAYORAL
COMMITTEE will be held in the MAYORAL COMMITTEE BOARDROOM, CIVIC
CENTRE, HERMANUS on MONDAY, 10 JANUARY 2022 at 10:00 to consider the
business set forth in the subjoined agenda.

D O’NEILL
MUNICIPAL MANAGER

17 Desember 2021
KENNISGEWING AAN BURGEMEESTERSKOMITEE-LEDE

KENNIS WORD HIERMEE GEGEE dat SPESIALE VERGADERING van die
BURGEMEESTERSKOMITEE gehou sal word in die BURGEMEESTERS-
KOMITEEKAMER, BURGERSENTRUM, HERMANUS op MAANDAG, 10 JANUARIE
2022 om 10:00 om die sake op meegaande sakelys te bespreek.

D O’NEILL
MUNISIPALE BESTUURDER

17 Desemba 2021
ISAZISO ESIYA KUMALUNGU E-KOMITI KASODOLOPU
OKU KUKWAZISA ukuba intlanganiso YESIQHELO yeKOMITI KASODOLOPHU, iza
kuba se I-IGUMBI LE KOMITI KA SODOLOPHU, kwizZiko, eHERMANUS UMUVULO
UMHLA, 10 JANYUWARI 2022 ngeye-10:00 ukugwalasela imicimbi ekule ajenda
ighotyoshelwe apha.

D O’NEILL
UMPHATHI KAMASIPALA

AGENDA/...
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4.
FUTURE OF DE MOND CARAVAN PARK AND ADJACENT LAND : PORTIONS OF
ERVEN 4831 & 5327, HERMANUS

4831 & 5327 HVK
R Kuchar Senior Manager : Town & Spatial Planning
8 November 2021 (028) 313 - 8087

1. Executive Summary
To submit an item to Council setting out the detailed information of De Mond
properties. Further giving information and background of the process followed
for outsourcing De Mond and to discuss the reasons and the terms for the
outsourcing.

2. Service Delivery and Budget Implementation Plan - IGNITE

Infrastructure and Planning
Town Planning

3. Compliance with Strategic Priorities
Infrastructure investment and development
4. Delegated Authority
None
5. Legal Requirements
Municipal Finance Management Act, 2003
Administration of Immovable Property Policy of Overstrand Municipality, as
amended

6. Property Information/Background/Discussion

6.1 PROPERTY INFORMATION

6.1.1. Erf sizes

ERF NUMBER EXTENT LEASE AREA
5327 1,247 ha 0,76 ha
4831 234,65 ha 10,5 ha

Total lease area applicable £11,26 ha.

(Locality & Lease Area maps are attached as Annexure A.)
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6.1.2 Title Deed Conditions
ERF 5327

The Fishery B is the site of the Cape Nature Conservation Office. When Trunk
Road 28 was reconstructed, the Hermanus Council took transfer of the
remainder of Erf 5327, over which the road is constructed, in exchange for
another portion of land identified as erf 5326 being a portion of erf 4833. As
this was purely an exchange of land of equal size, no purchase price was
between the Trunk Road to Stanford and the manager’s cottage at De Mond
caravan camp.

Although not subject to the same limitations as applicable to The Fishery,
(refer below) it may not be alienated without the consent of the State, or as
stated in the Agreement of Sale, the consent of the Minister of Agriculture.

The following clause also appears in the Deed of Sale:

“That the State shall have the right at all times, of resuming for public
purposes, such portion or portions of the land hereby granted, as may not
have been alienated by the Municipality. In the event of resumption as
aforesaid, no compensation shall be payable by the State, except in respect
of substantial improvements of a permanent nature, erected or made on the
land resumed, whether by the Municipality or by any person or body acting
under the express authority of the said Municipality.”

Attached as Annexure B — “Grondbrief”.

ERF 4831

Erf 4831 became Council property by way of Crown Grant dating back to
1942. This grant was made in terms of the Crown Lands Disposal Act No. 15

of 1887 — Cape. (Copy of Crown Grant No 110/42 attached as Annexure C.)

The grant is subject to the following conditions:

e That in terms of a resolution of Parliament of 1934, it may only be used as
a public resort.

e That government shall at all times have free rights to use any portion of
the land for obtaining access to the Klein River Lagoon.

e Reversionary clause in favour of the State should the property no longer
be used as a public resort.
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6.1.3 Zoning

Resort Zone : Holiday Resorts (RZ)

Primary Use (Vested)

Conservation Use, Holiday Accommodation, Private Open Space, Private
Road, Tourist Accommodation, Additional Dwelling Units for Staff
Accommodation, Conference Facilities, Holiday Housing, Place of Assembly,
Place of Entertainment, Recreational Facilities, Restaurant, Tourist Facilities
Consent Uses (Application)

Hotel, Rooftop Base Station, Transmission Tower, any other use determined
by Council

6.2 BACKGROUND

6.2.1 Historical use

Erven 4831 and 5327 was used as a public resort from the early 1940’s.
From the early 1990’s portions of the property were let to various lessees
who operated different public facilities on the land.

Some of the facilities became permanently occupied with public being
excluded from accessing it.
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6.2.2 Investigation into future use

Greater Hermanus Municipality in 1999 commissioned Advocate Werner
Zybrands Consultus (Pty) Ltd to investigate “Possible Municipal Partnership
for Caravan Parks”. (Advocate Zybrands’ report attached as Annexure D.)

De Mond, Onrustrivier and Hawston caravan parks were investigated.

Public meetings were held and in 2000 the report made the following findings
regarding De Mond, and the following options were identified :

% Retaining status quo by extending the present lease.
o This alternative is not recommended.

% Full privatisation by selling the property.
o This alternative is not recommended.

s Council operation of the resort.
0 This only as a short-term option.

% Operation by a community-based organisation.
o This only as an interim measure.

s Granting a concession.
o This alternative is recommended although not as an immediate
solution.
o That request for proposal documents be drafted.

6.2.3 Progress for Proposal Call
PROPOSAL CALL 1 - MARCH 2007

A proposal call was advertised March 2007 and a total of four (4) tenders
were received. The tender was awarded to Atterbury Western Cape and an
agreement was entered into. Atterbury Western Cape’s agreement was
cancelled in 2010 citing that this transaction they felt was a Public Private
Partnership in terms of Section 120(4) of the Municipal Finance Management
Act, 2003, No 56 of 2003.

At the time of the tender the property was still occupied by 210 structures of
the lessees.

Council at its meeting 24 November 2010 took the following resolution:

‘that the Municipal Manager of Overstrand Municipality hereby be authorised
and directed to conduct the Feasibility Study required by Section 120(4) of
the Municipal Finance Management Act, 2003, No. 56 of 2003 and comply
with all applicable statutory and regulatory requirements, including the Public
Private Partnership Regulations, and to report the finding of said Feasibility
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Study and comments thereon to the Council in order that it be able to take a
reasoned, deliberate decision in principle on whether to proceed with a
proposed Public Private Partnership Agreement.”

Mr. J du Plessis Attorney and Ms. A. Botha of PAMS as specialist consultant
on PPP’s were appointed to conduct the study in terms of Section 120 of the
Municipal Finance Management Act 2003, No. 56 of 2003.

Public comments were invited on feasibility study on 1 December 2011.
Four (4) comments were received :

» De Mond Caravan Park Association

» Hermanus Lagoon Property Owners Association
» Kleinrivier Park Owners Association

» Vogelgat Private Nature Reserve

It must also be stated before finalizing the feasibility study the National and
Provincial Treasury confirmed that according to them the leasing of De Mond
does not constitute a Public Private Partnership, but rather a long-term lease
that can be disposed according to the Council Fixed Asset Management
Policy. (Feasibility Study is attached as Annexure E.)

Eviction Order

As the property was previously occupied by 210 structures, Overstrand
Municipality when the lease expired gave notice to the occupants to vacate
the property and remove their structures. However, a few of the people who
resided on the property permanently refused to vacate the property.
Overstrand Municipality applied for an eviction order which was granted on
10 December 2012. (Attached as Annexure F.) The remaining people
vacated the premises, and the property now could be put to tender as it was
unoccupied.

Council at its meeting 27 February 2013 took the following resolution:

“1. that the comments received on the feasibility study be noted and the
authors be advised of the Council’s decision.

that the findings of the feasibility study be noted and accepted, and

that the municipal properties concerned be made available on a long-
term lease basis for development of primarily a public resort in a manner
that will secure ecologically sustainable development, promote more
equitable access for members of the broader public to municipal
resources, socio economic development and optimum use of municipal
land in the best interest of the local community.”

2.
3.
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PREPARATION OF PROPOSAL CALL DOCUMENTATION

Lyners Consulting Engineers was appointed to assist with compilation of the
proposal call documentation.

Ms A Botha of PAMS, with assistance of Adv W Zybrands, were included as
sub consultants to assist with compilation of proposal call documentation.
The proposal call documentation was informed by all relevant legislation,
policy documents, etc.

In addition to the above the following technical reports were also compiled:
» Bulk services department — GLS Consulting

» Standard for Civil Engineering Services — Overstrand Municipality

» Planning Reports — Urban Dynamics

» Environmental Report — Withers Environmental Consultants

These reports served as information to the proposal call documentation and
as information to prospective tenderers.

PROPOSAL CALL 2 -28 March 2014
No tenders were received.
PROPOSAL CALL 3 -2 October 2014

When the proposal call was advertised only one (1) tender was received.
This tender was however non-responsive, and the tender was cancelled.

PROPOSAL CALL 4 -31JULY 2015
This proposal call consisted of a 2-stage bidding process with the first stage
being where interested parties could register and only the registered parties

will partake in the second stage, which was the tender proposal.

Registration phase

* Eleven (11) parties registered.
+ Of the eleven (11) parties nine (9) remained after compulsory site visit and
briefing session.

Proposal call phase — 12 February 2016

Three (3) companies submitted proposals:

» Greystone Trading 945 (Pty) Ltd
* Hermanus ECO Village (Pty) Ltd
* The Crown Grant JV (Pohl Group)
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Out of the three (3) only two (2) tenderers were responsive and qualified. The
tender was awarded to Crown Grant JV (Pohl Group).

A lease agreement was entered into on 7 March 2018 between Overstrand
Municipality and Pohl Group for a period of 45 years after the tender was
successfully awarded to them. The agreement entered into was for the
development and lease of municipal property, being a portion of Erf 4831
Hermanus (approximately 10,5 ha in extent) and a portion of Erf 5327
Hermanus (approximately 0,76ha in extent) and in total approximately
11,26 ha in extent (hereinafter jointly referred to as “the property”), also known
as “De Mond” for the purpose of developing and operating a Holiday Resort.

The Pohl Group failed to fulfil the suspensive conditions contained in the lease
agreement by 1 July 2019. This had the effect that the lease agreement
lapsed on 1 July 2019, which the Pohl Group placed in dispute. The matter
was subsequently referred for mediation and subsequently arbitration (as the
mediation was unsuccessful). The arbitration was instituted by the Pohl Group
in terms of the lease agreement.

The outcome of the arbitration was that the lease has lapsed on 1 July 2019
and the property is again available to the Municipality to utilize.

DISCUSSION

Why put De Mond to tender?

As it was the conclusion in Adv Zybrands’ report for a long-term solution, it
would be best to outsource the development and operation of the De Mond
resort.

This will relief the Municipality from the financial cost of developing and
operating a resort. It is also not the expertise of the Municipality running
resorts.

Why make the property available on a lease?

In terms of the Crown Grant and the “Grondbrief’ it is evident that the
Municipality may not sell the properties. The only option is that the Municipality
remain the owner of the properties and therefore a lease is the only available
option.

Why a resort development?

The Crown Grant stipulate that the site may only be used for purpose of a
public resort.
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Why a long-term lease?

The proposal call determined a 45-year lease period. The cost of upgrading of
services was estimated at £R11,5 million (excl. VAT) in 2014. This cost with
escalation would most probably be between R15 — R20 million (excl. VAT).

In addition to this cost the cost of the development of a resort would probably
amount to a further capital cost of R50 million depending on which type of
facility is developed. However, if even with a low-key resort developed the cost
will be running into millions as the site is covered with blue gum that needs to
be removed and the site be landscaped. Services would need replacement
and upgrade.

In order for a developer to recoup their capital they would require a long-term
lease of at least 20 years. However, the Municipality cannot enter into a lease
with an option to renew in terms of its Fixed Asset Management Policy.
Therefore, a longer lease would most likely receive more favourable
consideration by prospective developers and operators.

Why a tender and not out of hand?

In terms of Council’s Fixed Asset Management Policy, a property such as De
Mond entailing a commercial enterprise should be disposed of on a
competitive basis and through a public tender should be called for. The
opinion from Property Administration is attached as Annexure G.

Where does the project stand at this stage?

Currently there are two short-term leases on the properties concerned being
with Kleinrivier Lagoon Park and De Vette Mossel.

Their leases will be cancelled as soon as the future of the area is decided
upon.

Various enquiries have been received from prospective developers in the last
year. Some are locals and some from other parts of the country. There is thus
definite interest in developing De Mond as a resort.

In view of the above tender documentation has been reviewed and updated.
The department is at the stage to request the Tender Specification Meeting to
finalize the specifications and the tender documentation.

After the approval of the tender documentation and if Council so decide the
Municipality could go out to tender.
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Conclusion

Council, after consideration of the documentation, need to decide how to deal
with the properties going forward.

7. Financial Implications

N/A

8. Staff Implications

N/A

9. Comments from other Departments, Divisions and Administrations

N/A

10.Annexures

Annexure A:
Annexure B:
Annexure C:
Annexure D:
Annexure E:
Annexure F:
Annexure G:

Locality & Lease Area Maps

Copy of “Grondbrief” — Erf 5327

Copy of Crown Grant No 110/42 — Erf 4831
Advocate Zybrands’ report

Feasibility Study

Eviction Order

Opinion from Property Administration

RECOMMENDATION TO THE COUNCIL:

that Council consider the future of De Mond Caravan Park.

RESPONSIBLE OFFICIAL : R KUCHAR

TARGET DATE FOR IMPLEMENTATION : TO BE NOTED
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G.D. 3228/53.
Wet op die Beskikking cor”
Staatsgrond 1961. 95y
(Ruil) - 2%
f REPUBLIEK VAN SUID-AFRIKA 1971

GRONDBRIEF NO.

NADEMAAL kragtens Goedkeuring gedateer
23 April 1970, magtiging verleen is vir die uitreiking van
m grondbrief aan die

MUNISIPALITEIT VAN HERMANUS

ten opsigte van Erf 5327 m gedeelte van Erf 4832 Hermanus
gele¥ in die munisipaliteit van Hermanus, administratiewe

disteik / e
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distrik Caledon, die eiendom van die Republiek wan Suid-
Afrika kragtens Sertifikaat van Geregistreerde Staatstitel
No. 7200/1939 gedateer 10 Julie 1939, watter eiendom toegeken
is aan die genoemde :

MUNISIPALITEIT VAN HERMANUS

in ruilovirndie ge%?ktydige ocordrag aan die Republiek van
fr Ter K e p =,
Suid-Afrgkéig }thlé ééhoemde éf

MUNISIPALITEIT VAN HERMANUS

van

Erf 5326 m gedeelte van Erf 4833 Hermanus,
geled in die munisipaliteit van Hermanus,
administratiewe distrik Caledon, groot
1.2471 hektaar.

SO GETUIG hierdie akte dat behoudens die
bepalings van die Wet op die Beskikking oor Staatsgrond,
1961, en behoudens die regte van die Staat die Republiek van
suid-Afrika hierby aan die genoemde

MUNISIPALITEIT VAN HERMANUS

die se opvolgers in titel of regverkrygendes, toeken, af-
staan en transporteer: '

Erf 5327 m gedeelte van Erf 483§, Hermanus, geled 23
in die munisipaliteit van Hermanus, administratiewe {
distrik Caledon, gehou deur die Republiek van Suid- \

Afrika kragtens Sertifikaat van Geregistreerde Staats-— |
titel no. 7200/1939 gedateer 10 Julie 1939;

Groot een desimaal twee vier sewe nul (1.2470)
hektaar, soos voorgestel en omskryf Op die hieraan=-
gehegte kaart S.G. No. 1682/68.

d:30UD IMRVIE
dnoyD I LIHM

Ao’ ONDEEWOPPE / C N O T
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ifikaat van Geregi-
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waarna Verwys
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”1939 gegaeeer— 10 JullT 1555,

EN-VERDER ONDERWORFE aan die volgende voor- &%

(a) “all rights to minerals, mineral products,
mineral oils, coal, base or precious stones
in or under the land are reserved to the State;

(b) That the State shall have the right at all times’
of resuming for public purposes such portion or
portions of the land hereby granted as may not
have been alienated by the Municipalitye. In the
event of resumption as aforesaid, no compensation
shall be payable by the State except in respect of
substantial improvements of a permarent hature
erected or made on the land resumed, whether by the
Municipality or by any person or body acting under
the express authority of the said Municipality; and

(c) That the land hereby granted, or any portion
thereof, shall not be alienated without the consent

of the Minister of Agriculture®

ALDUS GEDOEN en ONDERTEKEN deur die Admini-
stratiewe Beheerbeampte, Departement van Landboukrediet en

Grondbizfx. Pretopia, op hierdie .........3&5.&&;... dag van
e 0 d, ....... 1970, behoorlik daartoe gemagtig

deur die Wet op die Beskikking oor staatsgrond, 1961,

.-...l.!!..‘!'%lil.l..l.‘lli'l!l.

v TR ADMINISTRATIEWE BEHEERBEAMPTE. -
v’ DEPARTEMENT VAN LANDBOUKREDIET
EN GRONDBESIT.
Volmag No. 24l/69 Item 15(a)(ii)
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. GEREGISTREER in die/fegister van Hermanus

BOEK eoseocsscscsansenenses FOLIO 55527

op die llli%?ltll#o‘rnﬂ dag Vall s ee
duisend nege honderd en sewentig (1970) .

erwe, gehou te KAAPSTAD.
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POSSIBLE MUNICIPAL SERVICE
PARTNERSHIP FOR CARAVAN PARKS

GREATER HERMANUS MUNICIPALITY

i 4 INTRODUCTION

The concept of municipal Partnerships is still relatively new in Sauth Africa, but its
acceptance as a concept that could 2ase the burden on municipal servica delivery is
rapidly gaining momentum. Due to various reasons municipalities throughout South
Africa are forced to rathink the scope of service delivery and in this process to weed
out the so-called non-core functions, thereby Increasing its Capacity to concantrata
on its core functions:

The purpose of this report is to provide background information on the various
options available in terms of Public Private Partnerships (PPPs), to report on an
investigation into the three municipal-owned Caravan parks and to convey the resuits
of public participation exercises,

2 CONSULTANT'S BRIEF

During a meeting held in December 1999, Council rasolved that Consultant ba
Appainted to assist tha Council in tha following matters:

s To hold a WCrkshop with the Councillors, the CEQ, heads of departments and
trade union represantatives in regard to PPPs.
2. To hold public participation Warkshops in the Hawston, De Mond and Cnrus

caravan parks during December 1999/January 2000 and in the process to
maximise the attendance ang involvement of these Specific stakehalders.

5 To compile a rzpart on the status quo in ragard to these Parks, to draft a
palicy, to summarise the Particioation exercises and to evaluate ang proposs
options for possible partnerships,

4. . To assist the Council in the submission of applications to the Municipal Infra-

structure [nvestment Unit (MIIU) for funding of other projects as idantifiad by
Council for public/private partnarships,

3 METHODOLOGY FOLLOWED

A wid2 ranga of Lacrground dacumantation ‘was Placed at Consultant' discasal for

Prar study. Tharaariar 3 work 500D with tha Councillors and walncl amployssg W3S

U

Pubhe me2hings tonk slaca as follgws

MANETON 27 Ceamber 1399
DE MOMD . 23 Cacainbsr 1339
CRaRLE - 9 Canameer 1555
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As mere information became necessary, this was obtained either by way of
documentation or by way of personal discussions with relevant employees,

As a result of these pubiic participation exercises, steering committees from the De
Mond and Onrus caravan park stakeholders wera electad, which committees
thersafter, on various occasions interactad with Consultant. -

4, DIFFICULTIES ENCOUNTERED

Thanks to excellent co-operation raceived from Council employees and members of
the public alike, very few difficultias were encountered. The main problem was that
certain documents were difficult to obtain and, in a few cases, unobtainable. This
was mainly due to the long history of some of these caravan parks.

Another prablem was that, espacially the stakeholdars in respect of the Onrus and
Oe Mond caravan parks. (and very specifically the latter) felt threatened by the
possibility of any form of PPP. This is understandable, especially in view of the fact
that these stakehcldars have sither been visiting these caravan parks on a reqular
Dasis for decades and, in many casas, also invested significant amounts of money in
the form of infrastructure.

Fortunately in both cases, a steering committee was electad to liaise Between all
these stakeholders and Consultant. Such liaison promoted public participation and
consultation and also transparency, but on the downside obviously raquired mara
attention and therefore also more time. The value of using thease stearing
committees was that a3 mora rational instead of an amotional apprecach could be used
and, no matter what tha final decision of the Council may be, it should continue to
make use of these sstablished structures.

5 BACKGROUND INFORMATION

In Section 152 of the Constitution of the Republic of South Africa, Act 103 of 1998
(the Canstitution), it is inter alia stated that the objectsﬂ of local govarnment are to

- ansure the provision of services to communities in 3 austainable mannar-. i

- promei2 sacial dnd aconomiic development:

- 2ncourage the involvement of communities and community organisations in
tha matters of local government:

- achieva these abjects within a municipality's financial and administratiys
capacity,

in terms of Saction 153 3 runicipality must structura and man 332 113 3dministration
ind 2udgating and planning prosassas o Give prisdly ' tha basic raad; of el
cominaoty and W prometa the social and 2EoNomie davsiopmiant of tha CoMImunIty

O

Tha Juastion of what Constituias basic naads can. far 51 practcal sumaszss bBa

aquatad with cora functicns,

L 1Tma 5 R T T e TR - 3 Tt e O L NE o s sl E [T — N
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> 10 provide services impartially, fairly, equitably and without bias;
- pecples’ needs must be responded to and the public must be encouraged to
participate in policymaking.

Furthermore, public administration must ba accountable, Transparency must be
fostered by providing the public with timely, accessible and accurate infarmation.

The White Paper on Local Government as published in Government Gazstte No
18739 of 13 March 1989 envisages new approaches to service delivery. The Whita

- Duiiding on 3 municipality's existing capacity:

> the corporatisation of sarvice delivery units - this could lead to the ring-
fencing of an account which will then be managed as an operationally
autonomous unit:

> public partnerships, an example of which is the Payment of municipal
accounts at Post Offices:

> partnerships with CBOs and NGOs - examples of which ara adult basic

education and training programmes as presented by NGOs and the

involvement of the civil community in the removal of refusa;

contracting cut of services - 3 practica which has pravailed for many dacades

©.g the rendering of professional sarvices or the construction of infrastructure;

leases and concessions which arz real public/private partnerships - such

leasas or concessions are normally for a long periad of time and whera the

Contractor takes charge of the assats and infrastructure, invests in tham and

svantually transfers it back to the municipality concerned:

the transfer of ownership which constitutes full privatisation - an 2xampie

which would be the racant selling off of the Rand Alrpert by tha Johannesburg

Vetropolitan Council.

A\

A\l

v

In pursuance of the White Paper guidelines the government has now publishad the
Local Govamment - Municipal Systems Bill (Systems Bill) whare in Chapter 3 the
i55ue of 3arvica provision is dealt with in detail. It, to a large extent echoes what was
stated in the White Paper. but Cbviously providing more_specific definitions ang
Juidelines including the manner in which sarvica delivary agreemants sheouid ce
canciudad,

Itis at this staga not deemed necessary to give full particulars thereof. due to the fact
that

- the Systams Bill js oaly in draft form and will in all probabiiity, be amandad in
MaNY r2spacts during tha currant oadiameantary sassion. and
- it might amaunt to WAR2TE3330y canjacturs until such M2 as e Counai nas,

i princiolz, Hacided 3n 3 oyt 1 02 fiiowad,

Tna & aas 2stabhisnad 33 3 Section 21 company in tarms of N2 Tomeanss R Ehs
of 1373 19 cromota Public Private Partrarsnips in mumcinal se2pce PIYNSIONNG. Tt
fundad oy tha C2partmeant of Censtitutiona Cevatopmant {Frasenty Provinas) i
Al Dayearnmane ~itairs) and cearatas feam tha oificas +f 02 Dav singimart 3ank o

z A
St Ay A frima PV e s
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NOTE:
The Schulphoek caravan park was excluded from Consultant’s brief,

8. COUNCIL WORKSHOP o

The Council workshop that took place on 21 December 1999 was attended by a faw
Councillors, most of tha departmental heads and/or rapresentatives from senior
management and representatives of the different trade unions.

Documents pertaining to the undermentioned matters were alsa provided to
workshop participants.

> Relevant extract from the Municipal Systems Bill:
> A chaptar from a course developed by the Consultant in regard to the 25 most
raisad objections to privatisation.

It was emphasised that no Council should embark on any form of PPP without having
formulated a policy in conjunction with its trade unions. As part of the workshop the
participants develaped the following policy framewaork.

NOTE:
This policy framework does not purport to be comprehensive and obviously
still has to be finalised between the Council and the trade unions.

¥ The service involved must be clearly identified or be identifiable 2.9 refuse
remaval is inadequate - does it for instanca include
J domestic refuse,

. business and industrial refuse,

s garden refusa,

a sireet cleaning,

. hazardous waste, stc.

2. Thera must be a benefit for the Council and therafora for tha community as a
whole. Such a benefit could be financial, whather by Wway of saving on costs
or by impraving revenue. Other banefits could be
s increased employmant opportunities for the CoOmmunity.

- other community benafits 2.9 receiving 2 servica that the Council
praviously could nat provida,

. obtaining axpertise, especially axpertise which the Couneil cannot
aiford to 2mploy an a full-time basis,

. meating legal raquiremants where the Council would otharyviss pa
unabie to do 30. A typgical 2«ampla in 3 municipality would ba tha
centractual appointmeant of 3 F2E0N AGIdiNG 3 Jovammant cartifieata
3f compatanca to pein crarge of tha alactrical natwark,

s '3 1mprova sarvice quality

3 in tha 2vant of capital assats Geing sald. it shouid ba suBjsct W 2na gr avan

-
poth tha undarmantionad or2-conditons
. iha amaount raalisad By tha 3318 of tha 1553t L ko nwaEtd i fEdae tha
Caurcl’s axtamal i an TOrmRemants.

Wiy i i o RN R A e el e g
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4, No retrenchments of municipal staff should take place as part of a PPP
process. Sheuld the Council deem it necessary to retrench staff due to
operational requiremants, it should be done in accordance with established
labour law and not for the purpose of a PPP.

5 Wherever possible, employees should be granted the first opportunity to
become service providers to the Council in their private Capacities - thus a
form of a management buy-out.

O

Should employees be transferred to a private sactor service provider, thera
should be no loss of benefits and the protection currantly afforded by their
conditions of service, should be ratainad.

During the warkshop the Framewark for Restructuring of Municipal Service Provision
as agreed to by the South African Local Govemment Association (SALGA) and the
Congress of South African Trade Unions (COSATU) also came under discussion.

This document, which is in the Council's possession and therefora nead not be
attached to this report, to a large extent defines the parameters within which
municipal service dalivery could be restructurad in arder to attain the full benefits of
PPPs.

During the workshep it emerged that ther2 was some doubt as to whether the
Independent Municipal Allied and Trade Union (IMATU) was bound by this
framework agreement or not. This mattar needs to be clarified.

RECOMMENDED:

T That cognisance be taken of the workshop conducted on 21
December 1989,

2, That the policy framework as sat out in this report be used as a3

departure paint to devalop a final policy framawork betwasn the
Council and the various trade unions,

. That the issue whether IMATU is bound by the Framawork ior
Rastructuring of Municipal Service Provision Agreement or not, te
clarified,

F. HAWSTON CARAVAN PARK
71 Title Deed Particulars

This is on2 of tha casas where the Dackgraund information was rather difieuit
10 coma by According to availabls documeniation ihe araa arginaily knmswn
35 zortion 1 of the farm Middal sy apd spsaquantly indicatad Caing pertian 3
{3 portion of porticn 2 of tha farm Middaiviai) was transfarrad 4 R in=n
Dizisicnal Councll of Calsdon durmg 1262, It was Srginaily aimsst 100
MOrgen in axiznt. In tarms of this title dvead tha ground Zould b2 uied schaly
35 3 camging site and Beach resont for ann-whitas ard SUCh ether puslic usas
15 2002724 Sy tha Prasidant,

N2 pnssthty that h
Wlapoa AL o T s .
Sl T AR N 4l it v Aty
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One of the provisions is that the State retaing the right to repossess the
property for either gavernmental and/er public uses without having to
compensate the then titlehaldar except in so far as permanent improvements
have been eracted. i

The beneficiary of this grant was obliged to maintain the area, especially in
terms of vegetation and drift sands. Later in this title deed, it is again referred
to that the State has the right to repossess the Pproperty should it not be used
S 3 public camping site and beach rasort for non-whites,

Although refarences to non-whites have been exciudad in terms of
subsequent legislation, it js contended that the essence of this title deed is
that it should be retained as a camping site or beach reson, failing which the
property will revart back to the State.

7.2 Standard of Facilities

It is a fairly well developed caravan camping area with clearly marked
Caravan sitas and three well-maintained ablution facilities. Adjacent to the
entrance is an Olympic size swimming pool with the necessary ancillary
facilities. This is the only public swimming pool in the whole of the Greater
Hermanus ar2a. The swimming pool is accessible to both patrons of the

camping area as well as non-users of the caravan park,

The grassed area is in a reasonable condition, put the whola camping site
lacks larger trees. Itis relatively close to the 0c2an, being separatad only oy
a dune ridge. Unfortunately the boardwalk providing access over this dune

ridge was apparently constructed in an incorrect place and is now to 3 large
extent covarad by drift sands.

7.3 Current Use
According to all available information the sita s enly fully utilised aqyar ihe
Christmas/Naw ‘Yaar Pericd and during the Eastar ‘Neek-and. Ouring the
remainder of the year the use is of a periodic nature and at a very low key.

2ther than- the - Decamberfjanuary holiday ssason tha sWImming peol
recaives only a degrae of support, mainly from Hawston rasidents.

7.4 Report on Public Meaetings

Aithough not a large numbar of F2opl2 3iizndad the cublic mzeting 3 livaly
discussion tack olaca

iha ME2LNG WA cleady dridad ines TMNO GISUDS - tha first IBUP MaAnIning

A NA StAes quo should b FEturad nspira of tha 2ty D2ing o arad at

21035 1 was arguad that s o33 tha anrly facility avadabis 1o Calourad

omogie m G2n2ral and tha farm WOrRars of tha iraa sRRcificaly Many af
ta

4t T ek ALY T i
S LITEIMASIMN ey F ey garin
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farm of the original facility which was closer to the main road and where the
current library is situated. .

The other group contended that a degree of privatisation should be allowed in
the sense that certain areas of land could be made available to local
entrepreneurs to eract chalets or similar permanent structures, so as to
provide accommodation facilities for those patrons who did not own 3 caravan
or who were not keen on camping.

7.5 Evaluation

Three main possibilities present themselves although other permutations
thereof are possible. Thesa will be discussed individually.

7.5.1 Retaining the status quo

Advantages:

1. The ground will not ravert back to the State.

2 A facility will be provided to promote local tourism for that segment of
the population that is unable to go to other facilities further afiald,

3. An improved marketing drive could result in bettar use being made of

the facility throughout the year,

Disadvantages:

s ft is highly unlikely that a markeating campaign will have 3 dramatic
impact on the number of visitors,

2. The Council will continue to heavily subsidisa this facility — tha

entrance fees to the sSwimming poal hardly covers tha cost af tha
chemicals only.

3. With a patronage restrictad to lass than two weeks in a yaar, i is
unlikely that a future larger municipality will be able to continue to
subsidise this facility.

7.5.2 Full Privatisation

In tarms of this option the total 3332t will ba sold but to ba uzad ier i3
2armarkacd purposss

Advantagas:

1 IF ihis wara ' succasd tha Counzil will ra COGIC B cblgad 1y
3ubsicdisa tha facity, heraby sifacting f2C233ary 3aving
2 Once prvatisad tha oAtz saclor speratsr could andsa aur e T T

Datmns 0 3y mara NPy e mannar
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Disadvantages:

T Itis highly unlikely that, given the praven support base and the various
other problems that exist at this facility, a private sactor enterprse
would be interested in acquiring it. ' iy

2, The legalities of such a disposal would have to be very carafully
analysad in view of the limitations imposad by the title deed.

3 The failure of tha MeerenSea facility, which Operated on a very similar
basis and within the same area, should serve as 3 waming.

4. Oue to municipal employees currently employed at this park,

resistance from trade unions can be expectad.
7.5.3 Public Private Partnership

In terms of this option, the private sector could be invited to submit propesals
and more specifically to build. own and operate chalets or similar permanant
residential structures for their own account and risk, |t could, in theory, also
extend to being involved in the promotion of the facility and aiso exercising
access control.

Advantages:

1. This proposal affords the opportunity tg entrepreneurs who percsive
this as an 9ppartunity to provide facilities which, if proven to pa a
correct decision, will in turn provide holiday accommodation for non-
caravaners,

2. This could, if praven to be successful, be viewed as promoting small,
medium and micro enterprises and at the same time Empowering
members of g praviously disadvantaged community to operate an
activity for their own account.

Disadvantages:

2 There may be town planning and aother legal obstacles. (To ba
investigatad),

2. The bidding process may, in spite of jtg objactivity be percarvad to pa

unfair - gspecially if thosa aspiring to obtain tha davelcomant rigits
nave their bids rejectad.

e The axarcise could conceivably becoma 3 failura and the davelopars
thereafter seeking recourse ta the Council — even if thay wers warnad
i advance that it would ba at thair own risk,

7.6 Recommandations

1 That full privatisation 02 Nt furthar pursuad

2 Mhat davalopmant Brocposais b2 rsalledg frem  mamears of tha
community with a view to Aowng succassiyl Biddars o d2yslcp a
PONON or poitions of tha 5ita far permanant Nl ay Lemmaodaticn
siructuras and for such ciner sarvices 33 tha Diddars may daam

Broadisnt

% rrat, shoud Counaidl  damids G fReommardaton 2. Pam ona
nAC2s533ry Br-Didding invastgatsns and STOLILCDS 08 Srse 2

4 PRt tha avart of WY Tadiy ot s aloprrant aletr i e
MeLI2GUNY P SRS s Ba PREETST Sub ot tooyis pokie
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throughout the year be promoted, whilst at the same time efforts be
made to reduce the cost of operating the facility.

DE MOND CARAVAN PARK
8.1 Title Deed Particulars

Once again not all particulars wera comprehensively available. The present
caravan park consists of two components, one being an area praviously
Known as The Fishery and dpproximately 274 morgan in axtent, also known
as erf 4833, and the second being known as a portion of The Fishary 8, also
Known as portion of erf 5327

The Fishery B is the site of the Cape Natura Consarvation Offica. When
Trunk Road 28 Was reconstructed, the Hermanus Council took transfar of the
remainder of Erff 5327, over which the road is constructed, in exchange for
anothar portion of land identified as erf 5326 being a portion of arf 4833. As
this was purely an exchange of land of equal size, no purchasa price was
Paid. This area of land s 1.2471 ha in extent and comprises the triangle
between the Trunk Road to Stanford and the manager’s cottage at De Mond
caravan camp,

Although not subject to the same ifmitatjons as applicable to Tha Fishery,
(refer below) it may not be alienatad without the consant of the State, or as
stated in the Agreement of Sale, the consent of the Minister of Agriculture.
The following clause also appears in the Deed of Sale-

‘That the State shall have the right at all times, of resuming far oublic
Blrposas, such portion or portions of the land hereby grantad, as may
not have besn afjenated by ipe Municipalicy,  In the event of
resumphlion as aforesaid no compensation shall be payabla by the
State, except in mespect of substantial fmpravements of 3 permanent
nature, eracted or mads on the fand resumed, whethar by ths
Municipality or &y any person or body acting undar the express
authanty of the said Municipality.

A3 regards the'major portion of the land known as Tha Fishary, it becama
Council property by way of a Crown Grant dating back to 1342, This qrant
‘33 made in terms of tha Crown Lands Disposal Act, Mo 15 of 1387 - Cape.
This grantis subject ta intar alia the fellowing:

1. That, in tarms of a rasclution of Parliamant of 1934, it may anly ga
us2d as a placa of public ;2305

2 That tha dovaimment shall at all smas Navz tha fraa DTt 1sa any
EOrtion of iha land for tha purgose of ootaining acczss t2 tna “lzn
Rréar Laka

N2 quaston of what SONsURS A ‘sublic rasadtt wal depending on tha

Council dacisions Mmons ragard, n o af pregaciity hava g 22 fuphere

mwastyaiad in grdar 1 F2Ugal clanity in s reard,

fagh? — £ = T TR Ok -. A, 2 g
CEE ISR RLipose of its Tagert oo

" = = - - . F o Lh e T L N o PR cwoad Ty U e el . L . .k
g by cagpie for .o NI @R EE oy SRR




e

39
. (2

10

"public” denotes a right of the general public to gain access to and use of the
caravan park, whether by way of payment of an admittance fee or not.

It should furthermora be noted that a Notanal Deed of Lease was entered into
between the Municipality and the Klein River Lagoon Park Body Corporate in
terms of which an area known as lease area number 2 over erf 4831,
Hermanus, measuring 6 279 *m was leased by the Council for a period of 15
(fifteen) years rackoned from 1 May 1994, with the option of renewal for a
further period of 5 (five) years. The area thus leased may only be usad as a
site for mobile park homes.

The Lessas is not entitled to assign its rights under the lease, nor shall it
sublet the land whether in whole or in part.

The Lesses is responsible for all rates and taxes on both the land and the
improvaments theraon, Although provision is made that, with the consant of
the Council, impravements may be made on the land, thera is no provision for
the Council to compensate the Lassee at the 2xpiration of tha lease period. It
can therefore be assumed that the normal legal principle, that any
improvements made on the iand becoming Coungil property by way of
attachment, will apply.

There are 20 (twenty) mobile homes on the leased property.

Apparently See-an-Sand have a short term lzsase over a portion of the
property known as The Fishery.

4.2 Standard of Facilities

The caravan park has a dated impression with varying degraes of naglect,
Although there are many trees on the property, thereby creating a grasn and
tranquil ambience, it should be noted that many of these traes are 2xotics and
also constitute a potential danger (2.9 bluegums).

Tne intamal road system is in need of maintenance whilst the ablution and
\wasning facilities do not mast maodern raquirements.

3.3 Current use

itis quite clear that all sites are occupied by way of structuras of 3 cermanant
or semi-gcermanent apsearance. A survay revealad tha fallowing:

23 x A-frarne woodsn nousas,

8 carmanant woodan housas,

25 carman ant Plaltantary” mocils nomas
44 zaravans, and

120 glastic constructions

Al thasa sitas ars sub-lat an an Wnudl o 2uan 3 mar farmanant D35
haredy sf2ctively Techuding any ned2ntal uast e sar e S

MNOTE:

ihis usn Asmatically raises the question whather LY r23art 15 Still 4

TouBlis” ana or whathar it has shb jioad 1 pireate” shargetar.
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The caravan/camping park area, in extent 9.3 ha s currently leased for the
purpose of conducting the business of a caravan/camping park thereon. The
current lease is for 3 period of 7 (seven) years, which expires on 31 July
2000. Itis clearly stated (claysa 4) that it be used for 3 caravan and camping
Park only and for no other purpose whatsoever, saye with the Lessors prior
written consent.

sitors and that it should pe
maintained at a lave| Comparable to those of other caravan parks (clause 4).

There is an obligation on the Lessee to salisfy himself that he may lawfully
use the park for purposes contemplated by the leasa (clausa 7).

Clause 10 clearly states that any structural alterations requirs the prior writtan
consent of the Council including the approval of plans, and then at its own
cost and axpense, |t s clearly stated that alterations or additions become the

The Lassee may not sublet nor part with possession of the park nor any
portion thereof, without the written prior consent of the Lessor, nor shall it
purpart to ceda or assign this lease without such writtan prior consent.
(Clause 12).

There are various legal aspacts that require further attention (some of which
are addressed in par 7.9) and have a significant impact on tha availabla
alternatives.

8.4 Report on Publjc Meeting

This meeting, which tnok placa on 23 Dacembar, was extramaly wal| attanded
and the De Mond hat| was packad to capacity.

It was claar that many of the ceopla were highly agitatad and concarnad,
Thair concarns mainly ravoh,ad Around tha following issuas:

- the high rantals £aid,

- N2 inadequata mantananca of tha infr Istructiura

- 2 run-down ALL2arance of :ha oark,

-~ tha fzar that at N2 2x4piry of tha '2332 parnd, thar Bnure may ba
rminatad,

- ne doupts r29ar4ing thair ‘rghts* in 250208 of 30ma of s mora

e2rmanent” Structuras and tha PIssDle rrsuitany 353 of 1in TRy
CAS25) Gt significant iny2simant;
- M2 faar th B Jei T DL SN Ay 12 0] g e s T TR LT

SHOG chargad and Pz datmrantgl as
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Although a few individuals made Some rash statements, the general spirit was
one of genuine concemn and a willingness to seek mutually beneficial
solutions. This resuited in a steering committes being elacted after the official
meeting was concluded.

This steering committee Wwas given a mandate by the audience to act in the
best interest and on behaif of the current sub-lessass (tenants). The steering
committee members are of vartous disciplines and subsaquent to tha meeting
gave vaiuable inputs to the Consuitant ang also maintained close liaison.
Appreciation for this and for the responsible attitude continuously displayaaq, is
hereby expresseqd.

8.5 Legal Aspects

There ara various legal aspect that have a tearing on this whaole matter 2.g

8.5.1

" The reversion Iy clause in favour of the State:
This matter hinges on the axact meaning of the words "public

Anv_fu_tur_t—;-,_u_s._e shauld also bs in the nature of a (pudlic) rasort. 1
Should this not be the case, there is the distinet possibility that

the State will not only exercise its latent Qwnership rights, byt ;
May also decide to use it for governmanta; PuUrposes - which |/

N
I

——

twa incidents in another town will indicate.

In the one casa police headquarters (3 S-storay ouilding) was
arectad in a wall-astadlished, quiet, middle/highar incoms
residential area, This building also housad the morgue, the
district riot squad and police cells,

in tha other case the Government re-erected 20-year iy pra-
fabricated buildings in an Hpmarket rasidential araa and for
more than a yaar rafused 0 even rapaint the badly damaqed
and soilzd extarior of tha buildings.

Thea other thraat is that the State, onca |t Nas rapossessad tha
araparty, will only part witn it on Payment of tha surrsne mMarkat
73Uz that, dus 1o jts 2x2ilant locality, TAY 02 quit2 signfizant
FUtnarmers ‘s Counci MAY 2ncountar axces Y2 gy doa
G N2 notorious red 1302 procaduras which 2 gitan sn oy
of Gavarnmant

Ay Plsee gse should anly be con LArd anth s f333r 'n

tha WLovemantonad d3oacts

(i 1 - L e e - > . .
A e <F e stirs e e
= e el

¥

could virtually include any usa. This is not an jgle threat - as;'__
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in principle also expire. This is in accordance with the maxim
nema plus iuns ad aljum transferre potest quam jpse haberet
which, simply stated, maans that you cannot grant mora rights
than you yourself hava,

Strictly Speaking all improvements made by tenants will, at the
expiration of the lease, become Council property as
fixtures/eracted or improvements of 2 permanent nature made
attach to the land - which 's owned by the Council,

Some tenants have argued that the following clausas in the
lease agreement accord them certain ‘rights”,

CARAVAN SITES
20, The Lesses shall be anlitled to allow Thirty-one (3 1)
mobile home sites.

PERMANENT RESIDENTS

21. The Lessse shall be entitled to allow any ar afl of the
caravan sites to be sat aside for the use of eermanent
residents. However jt is expressly agreed between the
Lessor and the Lessee that the Lessor may in jts
absolute discretion withdraw this right at an v time.

Consultant is however of the apinion that the two sactions
must be read in conjunction with one another as a result of
which the rafarence in clause 21 to Permanent rasidents,
should not be interpreted to mean all caravan sites, but onh
the 31 mabile nome sitas referred to in clause 20, The proviso
contained in clause 21 in any avent nullifies thasa perceived
“rights.”

Tacit or exprass approval by the Council:
The argument was raised that the Coungjl by

-~ allowing the Lassee to sublet the sites on an annual
‘Permanent’ basis

- alicwing certain improvements (i.a the So-called plastie

- structures),

- allowing the eraction of structures of 2 mora cermanant
Nature 2.9 the A-Frame structures,

- approving owilding plans and levying building glan faas
therafaor,

- imgosing Rrop=rty tax on cartain sites A3vnNg 10-23llad

gErmanant sirictura 3

2thar sg2cifinally or tacitly apnra.ad tha CUrERnt stata of affars
nd Hhat i thae SOCas3, tha tarants pad ACJurad catain

nghts

2 -5 R e e W F & h e e e S U e PR i =
el SLUSL EE Coygnel FRSG At 3 ions 1o B o P B 23
CR  panmilied  an gapds Wt 2en apay-
; :
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were made no farmal
be found in the Counci's

Although Mmany such additions
applications for locality plans could
records,

Similarly no dppraved buildings or evidence..qf building plan
approval fees having been paid, could be found,

The Council does not impose Property tax on any individual
tenant but in terms of the lesseg’s lease rights, 3 property tax
of R17 081,50 Perannum is levied on 3 land value of R2m and
an impravement vajue of tax is dpparently
recoverad from certain individual tenants — prasumabiy thosa
with improvemants of 3 more permanent natyra. This state of
affairs, however, does not creata any “rights” to tha tanants as
it could be 2quated to 3

tenant's rantal.

In the light of the comments under 8.5 2 this argument should,
strictly speaking, not be upheid. On the other hand it wauld
appear to be grossly unreasonable o simply tarminate ajf
tenancies on the date of the expiry of the main leasa
agreement,

A market in the selling of tenancies has aven devaloped with
such “rights" being sold for many thousands of Rang.

Evaluation of the leqal aspects

The briaf given to Consuitant does Aot allow for an
authoritative legal opinion in this reqard, butit is submitteg that
the Ceouncil will have to tread warily as it may venture into 3
minefield of percaived ‘rights” the “ownars” of which may, dus
o the investments made, find it worth the financial risk g
litigate against the Council. Such litigation whethar successfyl
Or not, will firstly Impact on the time-framas of ihe Council ang
concaivably also on the 9ptions available tg the Council,

Consultant is of the apinion that diffarent tatggaries of m3hts”
shouid be igentifieq and that the Council should structura jts
options around these ‘rights” To this end the following
departure points are suggasteq:
The Council is tha rightiul cwnar of a| the land on which ha
=Ar3YAN park is situatad.

NO t2nant owns any porticn sf tha lapd nor does such a tapani
N2v2 3 laga 2ption to acquira Mmishar sita

In prinzipta aj) '=2Nancias fapsa when ths main 12382 2xpira s
Strictiy iceaking ail Marovamants of 4 B2manant napra
Rava, througn Mtacnmeant ts tha and. 2cama tha Bisgarty of
N2 Coungl

Al HTEraYRartans of 3 ASN-025m 1 ant natura

S2ong 1w ths
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tenants to reduce their “losses” and to remave their non-
Permanent improvements.

7. An authoritative legal opinion should be obtained to confirm the
above points and also to evaluate the percejved “rights",

Council the widest possitle range of options. The suggestad
Compramise could be as fallows:

(a) All tenants of the sites on which temporary “plastic”
structures have been erected and who have paid their
‘leases” until the end of January 2001 will be allowed the
use of the site untjl end January 2001 byt subject

be o their being given notice that they must vacate the
and and remove a|f their improvements by not later
than | February 2001,

(b) All tenants Occupying so-called ‘permanent” structures
including A-Frame homes and mobila Nomes on the
identified permanent sites, be advised that the Council is
investigating alternative uses, but that no final decision will
be taken without further consuitatien and that in principle
Coungil is Prépared, in the avent of their having to vacats
the sites to give

- notice of at least one year in raspect of mobile homes,

> notice of at least one ¥2arin raspect of Rermanent sitas
and that some form of reasonable compensation ‘will ba
paid for the improvements erected or, as an alternativs.
notice of say 3 (threa) vears will ba given, out that no
Compensation will be payabla for the improvements
made,

NOTE:

The abave Suggestions are not firm proposals but merely
to have something on the table that could ba further
discussed.

3.6 Evaluation of Possib!e Options

i Ratainin: tha status O DY dtandine iha contract WHA e
_._______.‘3'____.______1____*:1____"__4?________.___. BRCLA AYR NS AT
Present Lassaa
Plz2El 2552

Advantages
1 it1s 3 simpia Rrocadura and wll afard W2 Counsl msrs gie iy

A Lo T N i , g
Drogerty oon irfar Ofthsar IAratyay
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2. The tenants will have time in which to properly consider their
own positions.

Disadvantages

1. There are certain legal cobstacles which would have to be
cvercome e.g contracting with a Councillor. not calling far
tenders, ate,

Z. There is a significant difference between the rental paid to the

Council and the gross income earned, which constitutes a loss
to the Council, especially as limited amounts of the gross
income have been spent on the upgrading and maintenance of
the caravan park.

B The current Lessae js apparantly not keen to have the contract
extended.

This alternative is not recommended.

8.8.2 Full privatisation b selling off the prope
This wauld imply the calling of tenders and making tha caravan
park available to a private sactor entrepreneur.

Advantages

(i It could result in the private sector entrepreneur investing a lot
of money in upgrading the whole facility, which the Council at
this stage cannot afford to do.

2. Due to its prime locality, the Council can anticipata to obtain a
major capital injection in terms of the szlling prica,
3, Proparty tax could be imposed and services could ke sold at

business tariffs.

Disadvantages

T The comments made under paragraph 8.5.1 shou/d be barne
N mind, which for all practical Purposes rulas out this
possibility at this stage. Only py way of lengthy procedures
would the Council be able to sall off tha land.

2, There is inadequata time to Prapare tender documents and
rasoive the issue of the current tenants oefore tendars can be
asked.

i3 There is a ragj dangear that the land will rzvert to the State

without the Ceuncil egaining ownership tharsof
This alternative is not recommended.

833 Council aperation Of the caravan park
This would mean that the Council would Q0erate the caravan
PArk vary mueh in the same mannar as the lassza currantly
M3NAges the caravan park

Advantages

1 Caurcil will gain acrass 9 3l ine funds gererytag -
this could sithar ba usad 0 upqgrada tha facilbaes 5
arit 2ould supolamant the Caunail's gzracaf ncoma

3. It would giva the Coune Id2quata tima 19 s0r o

k
h2 prablams calatad b tha surrart e, ga
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Dfsadvantages
1. Operating Caravan parks is not d core function of
municipalities.
2. Although more income could be generated, it would jn

all probability pe drained into the upgrading of the
caravan park which ‘would not necessarily resylt in an
ideal end 50lution,

3. By operating it as a trye caravan park, that js with no
annual rentals for the bulk of the sites, it could rasult in
3 reduced income and an increased administration
cost,

Except as a short term eXpedient e.g 6 - 12 manths, thjs

route |s not recommended,

Operation by 3 Community Basad Qrganisation

Such a Community basad organisation (CBQ) could be a
‘company or trust or any other legal entity consisting of currant
Staksholders in thea Caravan park €.9 "owners” of A-Frame
houses and te€nants in raspect of the 31 ‘cermanent” sites, or it

Could even be a Ratepayers Assaciation.

Advantages

1, The C80, Paving a dedicated single focus and diract
invoiuement, could ba very effective both from a cost
and an administrative paint of viev.

2. Because it g Operated by the '®nants themselves
(albeit tnrough an glectad body) the Complaints could
probably be reduced.

: 8 The Council's income could iNncrsasa.

Disadvantages

1, There is currently no such CBO othar than tha staering

committee which has 3 very limited powear 0ase and js

natraally a r2prasentative l2qal entity,

There is no Juarantee that tha optimum potantia) of the

caravan park will pe realised in this procass,

4 3 Council couty be criticisad fo granting rights i an
already determinag privileged few Peaple  without
Naving raceived fair Compensation.

This alternative should only be considered a5 5 partial

interim measure. However referto 8.7 below,

Granting of 2 concassion

A Concassion is usually for 3 BNg oaricd a 3 30 yaars dufing ;
“NiTh parisdg tha A5z32t af tha J\;!umr::paf'jt;; '3 Mada availasta tq
1 2ORCEs5IeNaIra. who is 1nen anja g 12valop tha C2rIvan park
ANd coerata it for s Gwn Danaiit dunng thas Carind ar hm=,

I3

“harzafter ha Rragerty. RDgathar with Ail MPSyamaent;

a5 e £ 7 5 il N i =
N3raon s r2unad tq the Council P72 Cognail n L
FRL2V RS cartan L2033 2.9 by way of renial, Dyalies jaie a8
33rvicas; QIO22ity e raduction G S =_1::.‘:‘.*-n!;.‘:-:,-‘;-.-=3'
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Advantages

1 The income of the Council can be significantly
increased.

2. The administrative costs of tha Council can likewise be
significantly decraaseq. s

3. The Council js 10 longer involveq N a non-core
function.

4. If the right Concessionaire s found the Park could stj)|
0¢ developeq as 3 public resort, pyt of a much nigher
order.

Disadvantages

1. Should the development be of a higher order, it could

lead to certain current users being 2xCludad therefrom
(this argumsnt should be Countered by the fact that
currently only dpproximately 200 privileged families
have accass to this area). _

2. There may ba resistance from Ségments of the
Community and more specifically  from Council
employees (Other than an ideological objection by a
frade union, there could be NO real  significant
objections ag no  Council employees are currantly
involved in tha Operation of the Caravan park),

This alternative s highly recommended, but not as an /

immediate solution,

—y.

Itis essantial that in order to achieve ths best benafit for the
Council and also for the community, aj| axisting perceived
rights should first be sortad out. Furthermora Proger raquest
for oroposals documentation must ba Prepared, which Wil take
a considerable time

Recommendations

That as an interim measura tha Council, in closa CO-0Oparation with tha
steering “ommittee, taka over the operation ang Managemant of the
De Mond Caravan park on 1 August 2000 in 10Gica} sirt o TR
That 3 jaga) dzfinition of ‘what constitutes ‘public ragor 0e obtainad
and furtharmora that all percejved rights of the current tsnants pe
Clarified preferably on the Dasis as sal out in Paragraph 3.5 4 above,

That the Council favourably Consider the Concassion option a3 it |
ovaicomas virtually ajl the prablsms, whilst at e sama tima craating |
3 r2amendoys davelapment Cppartunity, put aleng carafufly ifanagag |
Arnciples and quidelines inr:h..-d:'ng 3 pragar ANnirnnmanty Mo act
353255mant Nzreby 2OSUMANG  thar any  fuiirs dysiopmant
NAMMONisas with Al tha surrunding davsicpad apq Urdavaloped o
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payment for improvements made, or by giving preference to such
tenants in respact of the new development,

9. ONRUS CarAvan PARK N

9.1

] 2

9.3

Title Deed Particulars

the farms Onrust Rivier and Rheezigt, originally 214 maorgen in extent,
which land was transferrad to the then Local 8oard of Onrustrivier,
aiter having Paid the required Purchase price of one thousand five
hundred and gighty pounds. Tha transfer took place on 30 Cacember
1941,

Ratepayers Association namely that the property was acquired in
1937 by the Onrus Village Management Boarg by way of public
contributions. The often kept notion that the park is ‘owned" by the
Onrus residents is therefore fallacioyus.

Over the years this area of land Was raduced by way of the
establishment of various arven and the current remainder was, in
tarms of Proclamation 71/1994 transferred to the Greater Hermanus
Transitional Local Council, when the municipalities of Onrus and
Hermanus amalgamated.

Other than centain servitudas, mainly in regard to grazing and watar
rights, there are no sarious impediments on 2 use of the land,

Standard of Facilities

The first impression is that the caravan park is on a reasonabla
standard - an impression which is enhanced due to jts Incality on
Harder Bay and tha large number of indigenous Milkwood frges. CGn
closer inspection tha inadequate maintanance of facilities ang
infrastructure becomes mora apoarant. :

Current Usa

There ara 254 sitas of which 113 Ar2 semi-permanant sites havirg a
uniform pp2arancs consisting of 3 concrata slap with 3hada nat
Fiva "chalets" wara A ona stage also sracteq in 3ddition to an anAuya
r2otal of R3 3C0.00 tha noldars of thasa 32MI-NSrmManant rights b0
TR 30 slactrica Lonnacton from E5KOM Nad to pay R 332109
o such Tannaachion

The ramaindsr of tha 5125 e availabla i casual camgers. As ing
D4st bookings couyld Nav2 szen dopa U0 3 3 sear n atvancz, tha

TLsiom dauaiocad that CHUTCCECT PR{urnad o T2 sama sita Y397 aftag
20 f3van up oy ap £2A03)  inarapy ZR3tng 3 13Gize of
PIMANERca” This sansas of PAMANENCE Jaed 1y tmes il ot

. 4 : i ime ol R x LFLYSETRTLT 1 [ oy - e d s il e o
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A bone of contention is that currently instead of letting the same Site to
the regular occupant of a site, the site s now let to the person who
books it for the longest period in order o achieve maximum
Gccupation and income for the Council. The person ta whom the
booking is awarded however not nacessarily Occupies-the site for tha
full period and allegedly does not care for itin the same way that the
regular caravaner cared for itin the past.

According to available information, the caravan park was at some
stage in the past made available to a private Sector operator, which
according to all accounts, was not a successful venture, as this
operator allegedly failed to maintain the facilities and infrastructure of
the caravan park. This has led to a great degree of rasistance from
the regulars who fear that, should privatisation takas place again
history might repeat itself.

Report on Public Meeting

This meeting took place on 29 December in the De Wet half and was
well-attended, with the hall filled to Capacity. The issues raised could
be summarised as follows:

> complaints régarding the lack of maintenance of tha

infrastructure (ists of clearly identified complaints wera mada

available):

the alleged relatively high cost of the annual renta paid by

semi-permanent caravaners (there was 3 drastic incrzase on

the then relatively low tariff as from 1 July 1998):

s the inadequate SECurity as some of the Campers had suffered

damage due to theft - an Occurrence which rarely happened in

the past:

the dilapidated state of the perimetar fence:

the fear that if the Park were to be sold. jt ‘would develop intg 3

nighly commercialisad Park, which could rasult in the character

of the park baing laost:

> the fear that 3 Private sactor oparator “wauld fail to maintain tha
facilities and POCckat exorbitant profits to h2 detrimant of the
cainpars.

%

kS

The Onrus Ratepayers Association which appears to pe well-
drganised and feprasentativa of the Community. conductad various
sur/2ysin the past and also ISsues a fequiar nawslattar According to
thase survays the ovznyhelming majarity of rA80ay2rs are ocposad ta
Ny permanznt structuras in the 2ark,

The Assaciation s fitialy of tha opirion that as a Sitlzan-nasadg
Srgamsaucn it shouid L2 given an_oppcriunity to Sp2rate the oark sn
a2nalf of the Counay i 12005 5F tha Laecal Gavarnmant Lz
Systams S 3Ush an Fe2antuality (5 quita LGB and avan 2013001
2

h
-1
5512000 2itows tharaiar
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Evaluation of Possible optians,

9.5.1 Retaining the status quo

Advantages .

1. The Council remains in control of the caravan park and, as a
result also of the incoma generatad.

Z The fears associated with privatisation will be dispelled,

Disadvantages

1, This would defeat the object of the eXxercise, namely to fing an
altemative to the existing arrangemant.

2. The Council wili continue o be subjected ta criticism,

3 The maintenance and geners| upkesping of the park may

‘attention.

4, Operating caravan parks s not a core function of 3
municipality.

5. The Council will not obtain a capital income Dy selling off tha
land.

This alternative js not recommended.,

9.5.2 Fuyl privatisation by selling off the propart
This would imply the calling of tenders and making the Caravan
park available to 3 private sactor entrapransyr.

Advantages

T It could result in Such entrepreneyr investing a considerable
amount of maeney in upgrading tha facility.

2. Its davelopment potential could raalise a significant purchasas
price. ]

3, Municipal incoma could be boostad by way of procerty tax

sala of iervices, ate,

Disadvantages _

b For reascns set out under paragraph 9.4 abovs, the Ceuncil

€an 2xpact to ba subjected to the continued criticis from the

rasidents of Qnruys and also of caravaners.

Tha natura of the devaicpmant coylg nava a f=gativa impact

on the opan SPAc2 area within Onrus which at this staga s

Arzady vary limitad

3 AN envirgrmeantal pact assessment iould, in g prokacilicy,
Nava t e mada N tarms of tha ZAvironmant Cansarzation
At Mo 73 of 1233

4. Should tha Da Mand ary MSANON i whatayar farm, procas,
Sould rasult in tha Snrus narayap Lark S223ming 3
rAcUv2 ootion for the privata 3ECICr and 35 4 2500t
BUCPA32 pnca o=ing r2alised, which AC23 not ity rafact ta

Inngrant yaiga of W2 ane

i~

=+
ey

s alternatira i irraisons th il acome 2L e 2r Dar
] 3

3
A bBelow, st fivourad tis staga BuUt shogkd Fries
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recommendations under 9.5.3 prove to be unsuccessful, then
[ this option should be reconsidered.

9.5.3 OQOperation by a Community Based Or anisation
Such a CBO, whatever the nature of jts Juristic persana, could
consist of current stakeholders who have already organisad
themselves such as the Qnrus Campers Assaciation and/or
the Onrus Ratepayers Assaciation.

——

Such a CBO could take over the affactive contrel and
Managemsant of tha park, but will hava to fulfi certain
contractual obligations e.g

> the day-to-day administration,
} > the maintznance and general upkeeping of the park,
] > 8xercising accass cantrol,

" dealing with complaints, and undertaking cartain capital
e improvements within the immediate vicinity of the park.

L) It could be done on the basis that tha Council recaives a fixed

- all-inclusive incomea 8scalated by a certain percentage per
{ annum, whilst the rest of the money could be made available
- o the CBO - obviously on the basis that proper accounts in

audited form, should be submitted to tha Council,

Advantages
1. The Council is relievad from its duty to administar and
maintain the park.
2. The Council will raceive a guaranteed income, which
will grow annually, and which income could be utilisad
3 2lsawhera within the Municipality.
1 3. The Council will no longer have ta deg with compiaints

and other public criticisms.
4, The character of the park will bs retained. a2specially in
raspect of it being part of an Open space systam
accessible to tha Onrus community in genaral.
Time will ba ‘bought’ ta saa whether P2 trial pericd is
successful, and if not, thare will be adequata tima ta
s@ek alternativa roytas

o

Oisadvantages
I N spita of tha Onrus Campars Associaticn and tha
Gnrus Ratapaysrs Association's Lindertakings it may &3
Unsuccassiyl as iha tontinueus acarating Snoa 3
23Y3-3-y23ar Dasis Might Bacoma nn 2NAGLIS
|

2. he Councl will not abtan an incoma of 3 captal
rawr2 5y s32ling off tha land {'rs howeyar 13 enly 57 3
2MELrary nature as ihe Counci Sovusly will still gyn
N2 land and could sail it W oany futurz data - in g
propandity at a mueh Nlgher prica thay wntld Ze tha
TAs2 M prasaen

3 Fha Courcil pouid L R D R R T WO fuaree g
IF I 4 30 IS T334t 3 o Ty Sgareg

o » - % ol T LT By e e -
Bl i SR [ AR Y R Rt W ol 2l o) ARy Ve Ly

1l . =t [ N SIS e Bl I < . .
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reasonably wall, need enly be caried Cut on an
Occasional basis),

This Possibility is at this stage highly recommended as it
will overcome mast of the objections raised either in
correspondence, or at the public meeting, whilst at the
same time affording the Council the chance to evaluata jts
Success by way of 3 trial period and stjj| leaving all the
other options open,

Rezoning the land and thereafter disnasfng of it
This would entai| the rezoning of the land to Say rasidential

Purposas, whether it be single dwelling units, clustar
development, sectional title development or even multi-storay
apartments,

Advantages

1 This would maximise the valuas of the land and 3 high
nett yield could be realised through such an effart,

2. The Council would not be Sncumbered by the
administration of 3 non-core function,

3. The Council would in future he able to obtain 3

Permanent source of additional Property tax and alsg
income generated by the selling of services,

Disadvantages

i Barring the purchaser of the site, whether the initial or
the ultimate purchaser, the rest of the cammunity will
be  up-in-arms and  rasisting ¢ deiaying
developments.

2. A valuabla Open spacs areg would be |ost (however,
this could to 3 cantain degree be offset by allowing only
a limited Coverage).

9 An environmental impact assessmeant will definitaly

have to be done and there is a strong POssibility that

this may delay the procass for years.

Ous w its jow l/ing position the cost of the provision af

3eWerage servicas (vhich would pa essential) may

become Very expensive,  (This hawevar could ba

countered by exgectad high salling pricas)

£

should the alternative mantionad under 3.5.3 pa 4 failura,
it could again be revisitad aithar as first choice of 35 an
alternative to the Possibility mentionad under 9,52 o
89.5.5,

i

un

LS

5 Granting of 5 concession

Tha procass “oul Be similar as 0 he ona manticnaa

under itam 335 0oy a, Tha vantages  ang
dsadvantagas gea 2332ntially tha symra T Enhs
divlar at par BN, Furthermor thara g
“eErhal iz ads aniana o M nsira st B
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This alternative is not reccmmended for the immediate
future, but could once again be revisitad depending on the
outcome of the recommended route. 8

9.6 Reccmmendations

’ p That the Council in principle agree to tha Onrus Ratepayers
Association and the Onrus Campers Association Operating the
caravan park as a Community Based Organisation, byt with its
own specific juristic personality for a trig) peried of one yaar
commencing on 1 July 2000 which trial period may be
extended for a furiher trial periad of two years, whereafter the
whole matter should be ravisited,

2. That the Onrus Campers Association and the Onrus
Ratepayers Association be advised accordingly and on their
acceptance thereof, an agreement be entered into as set oyt
under recommendation 3 balow and further subject to the said
dssociations obtaining an acceptable juristic status,

d, That a Praper agreement between the Council ang such a
juristic person be antered into dealing with aspects such as

> duration,

> extension of duration,

> guaranteed income to tha Council,

- @scalation of the sajg income,

> the obligations and duties of the juristic oersaon,

> the detailing of specific obligations,

> the compulsary investment of 3 Percentage of the
income in the Upgrading of the park and its immediata
gnvironment,

pe breach or non-campliance,

> suspension and/or canceliation of agraement alc.

4, That should this 2xercis2 fail the Councl 2senies tha right io

deal with the property as it deams fit including the possibilitiag
menticned under 952 954 and 955 out that in such an
ventuality the diffarent options again be revisited and
orioritisad.

CONCLUSION

Itis trustad ihat this F2R0M, in Spita of it fimitations, MAY A3505t iha Counail in
Ariving at m2aningiul decizions.

Tha Cadnzil has 2vn2d all thraa pregarties for MANY ¥23r5 and thara iy rno
f2ed 15 ish ‘it immadiars nd sii-conziderad TRCISICN5. Counail 15 srongly
Mvisad to, vhara A2CA53aAry. Awthonsa frthear in-dagin 25893015 34

ImRlzment tha racaomm IS I 2 sronrasa s m nnar
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AGREEMENT OF LEASE
made and entered into by and betwean
OVERSTRAND MUNICIPALITY

herein represented by WERNER JACOBUS ZYBRANDS in his capacity as
Municipal Manager of the Overstrand Municipality and as such duly authorised to
act herein on behalf of the said Municipality. '

{bereinafer referred to as the “Lessor”)

and

DE MOND CARAVAN PARK ASSOCIATION

Herein represented by JOHAN DANIEL CILLIERS in his capacity as Chairman
of the De Mond Caravan Park Association and as such duly authorised to act
herein on behalf of the said association by virtue of a resolution of the association
dated 29 December 2003.

(hereinafter referred to as the "Lessee”)

WHEREAS

a) the Lessor's predecessor, the Municipality of Hermanus, had on 24
October 1994 entered into a lease agreement in respect of a certain piece
of land being a portion of erf 4831 Hermanus, situated on the south
eastern side of 17" Avenue, Hermmanus, together with building
improvements, fixtures and fittings, movabies and equipment (hereinafter
collectively denoted as "the Park").

b) the aforesaid lease agreement was renewed from time to time until 31 July
2003,

c) the Overstrand Municipality had authorised the assignment of the lease
agreement by the former lessee (one Frans Marthinus Groenewald) to the
De Mond Caravan Park Association with afl his rights and obligations with
effect from 1 August 2000;

d) the Lessor, in terms of a resolution of its Executive Mayor dated 20
October 2003 leased the Park on an annual basis to the Lessee,

e) an agreement of Lease had been entered inlo between the Parties on 14
February 2005,

/M’

28(32
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n the effect of the said Agreement of Lease was suspended when the
Lessor entered into a development agresment of the De Mond Caravan
Park, and

g) the said development agreement has lapsed

NOW THEREFORE the parties agree as follows:

: LETTING AND HIRING
The Lessor hereby lets and the Lessee hereby hires the Park subject to all
the terms and conditions as contained in the orginal lease agreement
save for those amendments infra.

2, DURATION

The lease shall be effective from date of signature until 28 February 2011
whereafler same may be renewed by agreement between the Parties.

3. RENTAL

No rental shall be payable by the Lessee for the duration of the initial
lease period ending on 28 February 2011. :

4. CONTINUING DEPOSIT

The amount provided in terms of the former agreement between the
parties will remain unaitered.

5. SURETYSHIP

6. MAINTENANCE

The Lessee will be responsible for the maintenance of the Park including

ali municipal infrastructure and mprovements.
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RESERVATION OF RIGHTS
.This agreement does not vest any rights for the benefit of the Lessee or its

members and the Lessor will not incur any liabilities of whatever nature as
a result of or forthflowing from this agreement.

THUS DONE, SIGNED AND AGREED TO AT Vléﬁmw‘-’-i

onthis . (ST day of QW-““ . 2010,

NE

oy 2

4
THUS DONE, SIGNED AND AGREED TO AT . &7 7<7s

onthis....[% . . day ofﬂ“"{? e 2010,

AS WITNESSES:

FULL NAMES
J‘:ir!,-\_c‘_\.,, Sy w A Py {f,¢ 1

0b.o. De Mond Caravan Park Assoctation
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OVERSTRAND MUNICIPALITY ADDENDUM TO LEASE - DE MOND CARAVAN PARK ASSOCIATION

ADDENDUM )

Memorandum of Agreement

entered into between

OVERSTRAND MUNICIPALITY

herein represented by WERNER JACOBUS ZYBRANDS in his capacity
as Municipal Manager,
(hereinafter called the LESSOR)

and

DE MOND CARAVAN PARK ASSOCIATION

Represented by JOHAN DANIEL CILLIERS,
in his capacity as CHAIRMAN

(hereinafter called the, LESSEE)

WHEREAS the LESSOR and the LESSEE entered into a lease agreement dated 15 July 2010 \
in respect of Erf 4831, Hermanus (hereinafter referred to as "the land") for the purpose of
managing the caravan park.

NOW THEREFORE The Parties to this Agreement agree that the lease agreement be
renewed for a period of 12 (TWELVE) months upon the same terms and conditions as the
agreement dated 15 July 2010. The lease period will commence on 1 March 2011 and expire

on 29 February 2012. &/
b ) ot
ME.
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OVERSTRAND MUNICIPALITY ADDENDUM TO LEASE - DE MOND CARAVAN PARK ASSOCIATION

THUS DONE, SIGNED AND AGREED TO AT HERMANUS
pr—

AS WITNESSES:
. RS dufleoy

2. Moo

MW
1.

2. l@mwd

(LESSEE)
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REPORT ON:

THE FEASIBILITY OF THE LEASING AND DEVELOPMENT OF

DE MOND CARAVAN PARK AND ADJACENT LAND

\ 2

TRANSACTION ADVISORS:

TEL +{27) 021 851-0359
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O
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\\s
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CNR MAIN & Rd4 FAIRLAND 2195

SOMERSET WEST 7130 JOHANNESBURG

TEL+ (27) 011 476-5684
FAX +(27) 011 507-5214
E-MAIL ; anita@pams.co.za
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EXECUTIVE SUMMARY

The Overstrand Municipal Council {the “Council”) is enjoined to secure ecologically sustainable development and
to promote justifiable economic and social development of its community.” The Council is also charged with the
duty to use municipal resources in the best interests of the local commum’tyz and to optimise the use thereof.”
With this in mind the municipal administration on an on-going basis reviews the uses to which municipal
properties are put.

In the course of such a review it was established that the Hermanus Munrcﬂpaht}' durmg 1942 obtained the lion’s
share of the land on which De Mond Caravan Park is situated {also kn :
Grant. The Crown Grant stipulated that the lond must be used for p
property was used for that purpose, but over the years various lease ag‘:&e
culminated in the members of the De Mond Caravan Park Association (the “
rights to the exclusion of members of the brooder public.

Towards the end of 1999 the Greater Hermanus Mun.-apaht c:ﬁmss

development of the De Mond lond. A number ¢ !
perform in terms of the develgpment agreement, wafh the resu
terminated during April 2010. K \\

;"

Situated next to De Mond Caravax k is municipal r rm which Klein River Lagoon Park ("KRLP”) was
established and, next to that, the snwcaHE rawn Flafs”. Mumcrpa.-' land that was made available to Walker Bay
Adventures ("WBA”] and ro(t:; Nati%nat S&*Sand Institute (the “Institute”) on a lease basis is situated in
close proximity.

that therelevant development agreement was

<that th mwﬁ land described obove is used in the best interests of the local
r¢of has iently been optimised. It has therefore resolved in principle to make
n.a fong term PPP lease basis to o‘eve!op same pnman.‘y as a pubhc resort,

‘__.,_p!emh _ _psa.‘ to act in an advisory capacity and to assist the Muwc:pa.f.-ry with the
e ent of a PPP agreement.

i on advisors undertook the required feasibility study inter alia to establish oll the legal requirements
with which the, Council would have te comply, should it decide to go ahead with the proposal; whether the
proposal is consistent with applicable plans, policies and strategies; to identify potential risks to the Municipality
associated with the proposed project; to establish whether there are any impediments or constraints (legal,

See section 152(1)(c} and 24(b}iii) of the National Constitution (the “Constitution”) and section 73(1}(b) of the Local
Government: Municipal Systems Act, 32 of 2000 (the “MSA”).

See section 4(2)(a) of the MSA.

See section 3(1)(c){iv) of the Development Facilitation Act, 67 of 1995 (the “DFA"). Section 195{1}{b) of the Constitution
requires the public administration to promote the efficient, effective and economic use of resources,

A public-private partnership is a vehicle used to inter olio unlock the potential of municipal property and must comply with the
provisions of section 120 of the Local Government: Municipal Finance Management Act, 56 of 2003 (the “MFMA") and the
Municipal Public-Private Partnership Regulations, 2005 (“the PPP Regulations”).

As contemplated in section 120{4) of the MFMA.
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financial or otherwise) that may stand in the way of or would make the implementation of the proposal an
unattractive option; to record and assess all the relevant information; to convey to the Council the findings and
recommendations of the project advisors; ond to lay o solid foundation for the Request for Interest/ Proposal
process described under "Procurement” below.

This report provides a brief overview of some of the most important laws, pilans, policies and strategies that were

considered in the investigation and assessment of the feasibility of implementing the proposal. The findings and
recommendations of the feasibility study are set out below.

FINDINGS
The main findings of this feasibility study report are the following: L\ “z

1. Asthe law currently reads it is legally permissible to make the municipol iand concerned available on a long

term PPP lease basis for deve!opment pn’marﬂy asa pubh‘c resort.

phases of the proposed project, to ensure lawful conduct. 7

3. There is no legal basis for claims by the De Mond Car

' “held by rhe- 2in Rive Lagoon Park, the National Sea-and-Sand

ers do not have contractual rights to

4. In terms of the current lease agreement
Institute gnd Walker Bayqﬂdventures, rhe
remain on the properties onge. these lease a_a}BQ-nents Faps}j.' ‘but a fair and equitable process going beyond
the lease stipulations is called for. Premature ‘oqnceﬁa}iénl of these lease agreements will necessitate

entities and their me

F

compliance with the obligations stipulated. _
5. The Integrated Zoning Sdﬁ-';me (the “1Z5%) of Overstrand expected to be finalised before commencement of
the development will aﬁow sc-abq for o diversified resort albeit subject to the Council granting a number of
consent land uses, e.g. hotel a ; renc‘é‘fgc.rmfes Any delays or other complications with the approval
of the IZS by the pg\wnce and( uncert inty if consent land use applications will be approved by the Council
ﬁ(.‘al’d definit€risks for proe urem of aitable developers and the successful development of a public resort.
/ﬁ‘ The du ano% 1 ing'and construction phase will be approximately four years given the time needed
p to comp te an al
A

_ \impact Assessment (“EIA”) and other prescribed studies, finalisation of
consent us 'apphca" ns, the provision of required bulk infrastructure and installation of reticulation

-.mfraé;ucture ‘ftshould e expected that the development will take place in phases.

i e pmposed resoﬁ;_{eqwres no capital input and minimal operational expend.'ture from the Mun.-crpahty

8. The value aj‘.-the land and the municipal revenue earned will increase considerably once new infrastructure
has been installed, permanent improvements (such as buildings) have been constructed on the property and
a public resort is operational.

9. A flexible income-based approach to rental determination will be more aligned with fair and sustainable
business principles and enhance the financial viability of the development than o land value-based
approach.

10. Market appetite will be good provided the composition of the development can bridge tourism seasonality
by accommodating large groups for conferences and its usability as a venue for a wider range of events and
occasions.
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RECOMMENDATIONS

It is recommended that:

1
2

The findings of this study be noted and accepted.

The current lease agreements in respect of the municipal properties concerned not be renewed when they
lapse (alternatively that they be terminated) in order that those properties will be available for
redevelopment.

The municipal properties concerned be made available on a long term lease basis for development of
primarily a public resort in @ manner that will secure ecologically sustainable development, promote more
equitable access for members of the broader public to municipal resourcgs, socie economic development
and optimum use of municipal land in the best interest of the local tom ' %1({

The Feasibility Study Report be maode available to the public for ' mmi’jf‘ an .-'represenmtions and the
views and recommendations of National Treasury and the Western Ca _' Provincigl: Treasury thereon be
solicited before the Council takes a final decision to grant the use, contral o"'d manageﬁ{\oj the land toa
private developer for the establishment of a public resort, s .

The procurement of a developer be done through a combied Req'
Request for Proposals ("RFP”) process with the oim to appi
whom the Municipality may in its sole discretion neggtiate

fail.

_ ﬂg!_._fﬁcatfons (“RFQ”} and
int a-preferged bitider and. 7 reserve bidder with
\wrrh the preferred bidder
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INTRODUCTION

1. PURPOSE OF THE STUDY

The town of Hermanus situated within the Overstrand Municipality is a very popular tourist destination due to
the scenic beauty of the area and the facilities and opportunities that the town offers to all walks of life. The
Council is, however, faced with the complex problems of providing for an expanding population and meeting
demands for social justice. It is charged with the responsibility of advancing social and economic well-being for

The Council is required to use the De Mond land for purposes of a public reg
and caravan parks are usually utilised on a seasonal basis for a relatively sh
are often not financially viable and do not represent optimal utilisati
however, that if facilities were to be provided to accommodate for #x
occupancy rates may be increased by a considerable margim, thre
advantages for the broader local community. Combined

year.
The purpose of this study is

resort on the land under di
development and to promote justifiat i i lopment of its community. If the project is

deavour to secure ecologically sustainable

found to be feasible, the Council will r
project in supporting, adviso

2. PROCESS

nber 2010 to January 2011 the project was formalised and a pre-
e project was subsequently registered with National Treasury,

‘ommitment to foster transparency, to encourage public participation and to be
wwere held with representatives of interest groups and the authorities. It included

During the period January to June 2011 information was collated, further technical legal and institutional
analyses as well as financial modelling were undertaken,

This draft feasibility study report is now submitted to the Council for consideration and will be followed by a
compulsory 60 day consultation period before the final feasibility study report is submitted to Council, the views
and recommendations of National and Provincial Treasuries are sought and the general public is afforded the

See Appendix A.
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opportunity to comment’. Once those comments, views and recommendations have been received and
evaluated, appropriate amendments will be made to the report before it is submitted to Council for an in
principle decision to proceed with a PPP.

If the Council resolves to proceed with a PPP, a process to procure a lease arrangement for the proposed
development will be followed. Sensitive to the principles of legality and cost-effectiveness, National Treasury
was requested to indicate the procurement process to be followed if the proposal was found to be feasible. It
suggested that the process as set out in the Municipal Asset Transfer Regulationsla should be followed.

FORMAT AND CONTENT OF THE REPORT

Since the process prescribed in terms of the MAT Regulations is relativel
feasibility study, the Municipality, on advice of its transaction advisors, agfe

feasibility study report that are prescribed in the MFMA.” The primary goal« ehensive feasibilit
Iy goaldL _ y

e

) lay a solid

TRANSACTION ADVISORS

During 2010 the Municipality appointed \h _ ction advisor to undertake
the required feasibility study” and, sho ent the proposal, to act in an advisory
capacity and to assist the Municipality with t nt of a PPP agreement. He is doing it
in co-operation with Ms Anit . the |atter who was appointed as the Project

Officer.

See sections 21 and 21A of the MSA,

See Chapter 4 of the Municipal Asset Transfer Regulations, 2008 {the “MAT Regulations”),

See section 120(4) of the MFMA, as further expanded upon in the MFMA Municipal Public-Private Partnership Reguiations,
2005.

An experienced practicing attorney with a local government and property development background, who specializes in
environmental and land use matters and undertakes project management and facilitation.

See section 120({4) of the MFMA.

An experienced local government consultant who has been involved in the successful procurement of a number of PPP's in the
local government sphere and in the subsequent contract management and monitoring of such PPP’s. She trades under the
style “Pro-Active Management Services: Local Government Consultancy®, also known as “PAMS”,

The Head of Town Planning and Property Administration of the Municipality,
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SECTION 1: NEEDS ANALYSIS

ORIENTATION: LOCATION OF LAND

De Mond Caravan Park is situated on a portion of erf 4831 and a portion of erf 5327 in Hermanus and the KRLP,
Prawn Flats and Sea and Sand are all situated on portions of erf 4831. The site is bounded on the north by the R43
where it enters Hermanus from the Stanford side and on the south by the Klein River Lagoon. There is a gravel
access road to Prawn Flats, KRLP and Sea and Sand from the R43 and a tarred access road to De Mond off 17"
Avenue. The De Mond site slopes in a southerly direction and has a cross-fall of approximately 20m. There are a
few rocky outcrops on the site.

Figure 1.1: Contextual Overview of the Hermanus East Area including De Mond (Source: OGM!

FLEFE i = .
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RATIONALE

It is not in the best interests of the local community that the land concerned is not used in ways that are efficient,
equitable and sustainable. It is also necessary to bring the use of the De Mond land in line with the conditions of
the Crown Grant in terms of which it was made available to the Municipality.

There appears to be a real need for better integration and co-ordination of the usage of the said land, inter alia to
control pollution, to order the activities along the shores of the lagoon, to enforce law and order and to undertake
holistic planning and development that fully explores the potential of the land. This should be done in accordance
with the objectives of environmental and other legislation, as well as the applicable plans, policies and strategies
(e.g. the management plan of the Klein River Estuary). . 7

The Council’s financial resources are scarce relative to its obligations and must be.mz
choice. The Council is charged with the notoriously difficult, albeit vital ::%

social and other factors, and to balance them against one another, when allocati
Municipality’s capital commitments in respect of basic service deliverydndiens
maintenance of its water, sanitation, electricity and waste infrastruct ___.'é, it cén‘ a0t favourably consider developing

a public resort itself. In addition the management of such a resaft.does not fAll within the amibit of the available
municipal expertise. It is therefore necessary that the prcposﬂix&é&elopmen should \

i

party, butin synergy with the Municipality's strate ".-’%"""ﬁ“;l__-:de\rel
y -

i e,

nental plan
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SECTION 2: SITUATIONAL ANALYSIS

PROJECT QUTPUT SPECIFICATIONS

Government policy promotes the concept of a developmental state as part of the strategy to address the serious
poverty problem and to promote socio and economic development. It goes beyond the scope of this report to
provide even a brief overview of the emergence of developmental local government and the multi-dimensional
policy architecture that underpins it. Suffice it to say that the uneven distribution of wealth and the reality of a
steadily increasing poor population in need of economic opportunities, basic infrastructure and social support
make economic growth and development the biggest government pﬁ‘orlty i me”"’ong run. The proposed

development has a major role to play in respect of improved access to ‘e onomi & d-social opportunities and

municipal resources.

ality wishe 'i;g?:énter into a

As part of its commitment to promote social and economic developmentsithe Munici
long term land lease agreement with a financially sound and enving menta\y respo
proven expertise to establish, manage and maintain a public resr‘t that cater;ffor- he nee 3o'f-‘che broader public
(including specialist and large tourist groups and commergia ‘lnterest} t mugh he, ava|lab1|1ty of hotel and
conference facilities. The primary goals of the*development'? }:I_..be to proyide p 1-% resort facilities that will
increase visitors numbers to Hermanus, e edaTIy durm e trat ional low and_';;hid seasons and create much
needed job opportunities (primarily for mem of the Ii&gﬁmuﬁwu ring the construction and operational
phases of the public resort. '

Ible developer that has

. A )
It is of paramount importance to thg Council that the successﬂ:l bidder shall act in 8 manner that respects,
upholds and fulfill the fundamental environmental right cont\amed in section 24 of the Constitution. It is recorded
that the promotion of conservation of the Klein River Estuaririe and preservation of the heritage character of De

Mond and its surroundings will rank pr-a\mmently.‘m the evaluation of development propesals.

y

_ NQZ years entered into a number of lease agreements in respect of the properties
action advisors therefore considered it necessary to investigate and assess to what extent

' agreements may hamper or impact negatively on the proposed future utilisation of

those properties. The current lease agreements are discussed in the following sub-paragraphs.

DE MOND

A small portion of the present caravan park is located on a portion of erf 5327. The largest portion of the caravan

park is located on a portion of erf 4831 Hermanus. The national government conditionally granted what is now

known as erf 4831 (also referred to as “The Fishery”) to Hermanus Municipality in terms of section 10 of the
Crown Lands Disposal Act, No. 15 of 1887 (Cape) by the way of Crown Grant No. 110/42 during November 1942,

One of the conditions of grant imposed at the time relates to minerals and precious stones. The other two
conditions stipulate that:
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1) theland must in accordance with a resolution of Parliament dated 16" and 23 March 1934 only be used as
a place of public resort; and

2) the Government shall at oll times have the free right to use any portion of the land for the purpose of
obtaining access to the Kiein River Lake.

The Municipality acquired Erf 5327 in a land exchange transaction when the road now known as the R43 was
constructed. The Deed of Sale of this portion of land (also known as “The Fishery B”) provides that:

“the State shall have the right at all times, of resuming for public purposes, such portion or portions of
the land hereby granted, as may not have been alienated by the Municipality. In the event of
resumption os aforesaid, no compensation shall be payable by the State, except in respect of
substantial improvements of a permanent nature, erected or madé’en I'@Q‘;;lq_’,fesumed, whether by
the Municipality of by any person or body octing under the express“:orr' ty of the said Municipality

In terms of the relevant title deed the Municipality may not alienate € 5{2’? withaut the consent of the

Minister of Agriculture. " \.\ 2
The Council may contractually stipulate that a developer may a j ‘the r}baiqpal Iarb “toncerned for
purposes of a public resort. If any approvals under the Land Usé _Prann:n: _,:{_}rdman 15 of 1885 (“LUPO")
(Western Cape) will be required for the proposed developmerff,:,_the'(:oun il willalso be empowered to impose
appropriate conditions of approval (discussed t;_elpw},“ wh@ 12y include a req‘}-‘e@ent that the land only be
used for purposes of a public resort. = b @l &

-

Past Use - \ ¢
Erf 4831 was initially used fo:’-q\urposes of a pub!{E resort, but over the years various lease agreements were

concluded that eventually culminated in the members\of the I?,CPA securing for them certain use rights to the
exclusion of members of the broader pq\blnc \\ -

-
-

The first lease agreement f__é'; the caravan park was entered into in 1994 with a certain Mr Groenewald. It
contained terms and conditions in t:f%s._of which:
3
ltwasv Im(fora' ven year erlodl
e mu ?dpahty an agreed monthly rental and all rates, taxes and levies;
fara caravan/camping park and should remain open for such business;

‘» ‘the lessee had to pa
- thé':p_ark wastobe used
» by re}é-q-mg to 'trons customers and visitors, it clearly envisaged a place open to the public;

> entitied t'wﬁessee to allow 31 mobile home sites;

\'#{ --a}l or any o \@\eg caravan sites could be set aside for the use of permanent residents (the reason
\presumably being that managing it as a visitor based caravan park was not sustainable);

8 Jessor (the Municipality) could, in its absolute discretion, withdraw the right to set caravan sites

Qr permanent use at any time;

> improvements could be made to the land, stipulating that structural alterations and additions required
the Council’s prior written approval;

» "any such olterations or odditions which the Lessee may moke having obtained the Lessor’s consent
thereto in writing shall become the property of the Lessor without any liobility on the Lessor to
compensate the Lessee in any way in respect thereof; or (at the Lessor’s option) shall be removed upon
termination of the Lease and the premises restored to their previous condition.”

See “Land Use Planning Ordinance” in Section 3.2.3.1
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# the lessee was required, at its own expense and to the satisfaction of the Municipality, to keep and
maintain the park and all buildings in a good order inclusive of fencing, roads, and so forth.

During August 1994 the Council resolved that additions to caravans be permitted; provided that each application
should include a locality plan and that deviations from such a plan will not be allowed. Towards the end of 1999
the Municipality appointed Advocate Werner Z\,ri:-rsmuls15 to investigate the possibility of PPPs for the three
caravan parks belonging to the Greater Hermanus Municipality, including De Mond. During March 2000 he
submitted a report (the “Zybrands Report”) to Council, in which he recorded that many additions were made to
caravans, but that no formal applications (including locality plans) were ever made or at least none could be
found in the Municipality's records by 1999. The Zybrands Report made several recommendations concerning

p-

De Mond Caravan Park, inter alia that: r/ ¢ b

[ A
\
|

_ operBB\ ¥

a RFP document be prepared to solicit proposals from pyﬁnentige developers to set-the process in
metion. K b

v

the ‘perceived rights’ of the De Mond Caravan Park tenants be clarified;

a legal definition of what constitutes a ‘public resort’ be obtainéi' y
k

the Council favourably considers a long term PPP arrangement wit

Y ¥V v

The tenants of the De Mond Caravan Park(_gs__‘;a_pllished(ar_l(assocratic 'duri:;};@l] and the Municipality
authorised with effect from August 2000}}::{:355@1135@; of\fr(%{:lease agreement’ with Mr Groenewald to the

DCPA. The DCPA subsequently applied to'Council for an"‘e%_nsio of, the lease period to 30 years. The Council
refused the application and asked for a legal Bpinion as previ "{:’-:’ty,r’é&wended in the Zybrands Report.

3

Currently the area north of the é‘cgfss road into De Mond is occuj:ied by a residence, administration office and a
hall (including a shop and ablutiohqjacilities}. The re jndgﬁ-’b‘f the De Mond site comprises of 212 stands
currently occupied by an array of cara}fans, A-frame woo B'Q.houses, permanent wooden houses and tents. All
these sites are sub-let on arru/éi{nqgj basis to the members of the DCPA, thereby effectively excluding any other
tourists or caravaners and p @uentingjts use as'a public resort.

A

Legal <::q::iﬂii:m [’ A ‘] <

-
blic' resort’ was the subject of a request for a legal opinion put to

-~

The question of vhat cons?i\‘{is a
/f::i_v‘ocate Mario Wilk{.} His lega \@inion served before the Council during May 2001. The learned advocate
(; scrutinized the'procedu eJoHowed in the House of Assembly which culminated in the Crown Grant, but could

\"!Q:t find E,Pﬂ'.,dEfimU'ﬂj{%WO,de ‘public resort’ in the House of Assembly minutes or reports or in any

applica b‘(’é’._ legislation. He then concluded that:

ect of the reservation contained in the Crown Grant is that ‘The Fishery’ can be used only as a public

d that this reservation (which was registered in favour of the State) created a public servitude over
the land in favour of the general public, which servitude probably cannot be terminated due to non-use or
by prescription; and

2) s there is no definition of ‘public resart’ contained in the statutes, the narmal principles applicable to the
interpretation of contracts should be applied to determine the meaning of those words (the general rule
being that the intention of the parties must be gathered from the language used and that such language
must be given their ordinary grammatical meaning).

At that time a local government consultant and currently the Municipal Manager of Overstrand Municipality.
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The following is an extract from the legal opinion obtained from Adv. Wilker, quoted verbatim to convey clearly
some of his findings and submissions:

1. The Fishery must be used as a public resort, i.e. must be open to the general public ot large to be used
for recreational purposes, Consultant (the Municipality) has wide powers to give effect to this purpose.
The general public should be given as much access as possible to the premises. If the current use is
maintained, the occupation of the various units should be made available for rental by the general
public for short term visits or, if not viable, should be made available for rental on a yearly basis on
tender. Granting certain individuals the right to occupy the units on a semi-permanent basis of up to 30
years would, to a large extent, exclude the use of the premises for recreational purposes by the general
public.

2. The proposal by the De Mond Caravan Park Association makes o men fon. of/ﬁhat improvements of the

premises are contemplated or what amount will be spent on im

3. tis submitted that it will be in the interest of Consultant to invite
property, whether in terms of a[n] annual lease or a long ter
property is used to the benefit of the general public and to max.rmrse po sib

the community.
4. The rights of the individual tenonts/sub-tenants should

specific lease agreement which prevails in respect o the

Based on the legal opinion received, thé Collins En;ﬁ? \ Dictionary, and the Concise Oxford Dictionary were
consulted to establish the ordinary gramma‘ cal. meaning of wor 's;public resort”. In terms thereof it means

a ‘place set aside for frequent Ese by the genera 'ﬂubhc \ <
|

The definitions contained in one\p{ece of the Iegmhmn may nof be used to interpret the words “public resort”
as used in other legislation or, for l}m atter, in the Crown Grant. The transaction advisors, however, believe
that the provisions of the now repealeNJ:c Resort Ordinance, 20 of 1971, serves as a clear indication of what
the authorities would normq*fv regqrd as pe nissible within & public resort. In terms of that Ordinance, a resort
is defined as “a public resc-ri se:.:s;de esort Qday centre, holiday camp, caravan park, tent comp and picnic
place”. In terms of that Drdmanci\the p}mnsmble activities within a resort inter ofia include providing and

mamt@mmg

ertakings a facﬂres for the recreation, benefit and convenience of the public;

» roads, bridges,-aerodromes; ferries, fences, structures, buildings and other works;

\ A}mpl%olldav q\pmmckmg facilities, entertainments, transport services and other undertakings

d faciliti g?\

r and
> \f¥n€hing accommodation, sale of articles and goods to visitors and supply of services;
> the re‘ﬁi'ng of any building, structure or land by public tender or public auction;

» determining fees or charges to be levied for entry into and remaining in such resort and for use and
enjoyment of works, undertakings and other services or facilities.

Development and Current Circumstances

Between 2001 and 2007 the Municipality from time to time renewed the lease agreement with the DCPA for
short periods, but took no further action in respect of a PPP as proposed in the Zybrands Report. However,
during February 2007 the Municipality advertised a RFP. The DCPA submitted a Proposal, but in May 2008, after
following the prescribed tender adjudication process, the Municipality appointed someone else that tendered to
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develop a public resort on the land on which De Mond Caravan Park is situated. The Municipality at that stage
also suspended its lease agreement with the DCPA.

The cumulative impact of a number of factors eventually led to the termination during April 2010 of the
development agreement with the appointed dEvEIOper.m As this implied that the Municipality would have to
again make a fresh attempt to enter into a PPP, potentially involving lengthy delays, the Municipality concluded
a new lease agreement with the DCPA expiring on 29 February 2012. This may leave sufficient time to complete
this feasibility study and to procure a willing and able developer.

Perceived Rights
The Zybrands Report confirmed that some members of the DCPA were pf the pmmn that they were accorded
certain “rights”, based on the facts that the lease agreement: o
&Y
» permitted 21 mobile home sites;
made provision that the lessee could permit caravan sites to beg‘et‘a ide for the\;.‘iie of permanent

‘¥f

residents;
» provided for the levying and payment of property tax by th Iex»se%

It is noteworthy that the Municipality thhdrew the nght of 'Ilgnng permé{leﬂt res’w@ts with effect from 1 July
7 ) :four of th tenants who continued to reside
+.in De Mond is not permitted and, should

anyone be in “permanent” occupation, it ill be in breach of relevant municipal lease agreement.
Furthermore the lease agreemient specifically \N{t;d that the\lessee “$
deposits in respect of rates, e.@t'{ric light, power, ggs, water, ;lephane, sewerage, refuse removal and other
service charges fevied by the Lessc\:‘rw...”. Compliance wj&h tr}e"contractual provisions did not give rise to any
rights beyond the validity date of the Ig‘ase agreement. -,

all pay by due date aoll charges and

st :
- . £ . h, ; ” . ; .
The legal opinion obtained from Advocate W|Ik-e\r dealt with the ‘perceived rights’ of the De Mond tenants. The
learned advocate noted the variou 'clau"Seg,lmen‘a'aned above and invited attention to the imminent lapsing of

the ' p(ermanent reﬁ:len

" conces ,wn wh {l\e lease agreement explred He submitted that “mobile” implies

“movable” and %
unicipalitywould not | erable bv the tenants. In his opinion the tenants would, however, have the right
; Mg constructions and any non-essential additions or alterations prior to the
\germmanon of

M 1::p b_,_r-in goo

eriod, the essence of the matter being that the property be returned to the
rder and-condition as required in terms of the lease agreement.

b
As offlc\\ ecords show, the Municipality terminated its lease agreement with the DCPA and did not get involved
ati \hlth tenants. Instead it required the appointed developer to negotiate and conclude a
ith*the tenants to the Council’s satisfaction, before the latter was prepared to enter into a lease

in negoti
settlement wi
agreement with the developer. Unfortunately some of the terms of the agreement which the developer
subsequently concluded with the tenants were unrealistic and may have created unrealistic expectations on the
part of the lessees, something which may complicate the current process somewhat.

At this stage the settlement agreement are of no further force or effect. The terms and conditions of the
municipal lease agreement remain in place and are still fully enforceable.

2 Invaluable lessons may be learned from that experience.

See the minutes of the Annual General Meeting of the DCPA held on 27 December 2007,
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it would appear that the same measure of goodwill that prevailed in the past between the Municipality and the
DCPA, still persists. The transaction advisors strongly recommend that in any new tender process and
subsequent agreement negotiated with a potential developer:

the Municipality should retain the responsibility to deal with claims (if any) from erstwhile lessees; and
the successful proponent should be required to enter into discussions with the DCPA representatives to
see whether a special arrangement could be made in terms of which members of the DCPA could be
accommodated on a short-term preferential basis in the proposed new development, against payment
of reasonable fees and charges and without endangering the financial viability of the project.

¥

¥

In terms of the current lease agreement the DCPA remains fully responsible forsthe maintenance of the caravan
park, including all municipal infrastructure and improvements. It is clear from a %?_ntf;‘n loco inspection that the
caravan park is poorly maintained, with most structures showing varyir .neglect. It would appear
that between the award of the first development tender in mid-2007 and the re-assign
DCPA during July 2010, the DCPA and its members did not make a bonafr‘de"‘a'tt' pt to mee 'ﬂ_j»ein;l_‘r:aintenance

obligations in terms of the lease agreement.

: dt—:j__g( rees: of

nt of the lease to the

In an act of goodwill and also to enable the DCPA to do the n ssar'i,i mai}éha" ce, the Municipality stipulated
Jrenewed with effect fram 1 March 2011 until 29

Hated at R43412-4 ‘per month this concession

in the new lease agreement entered into durln_ ,Iuly 201
February 2012) that no rental is payable bif ti
amounts to R520 949-40. As a further capi N y-also waived the requirement in terms of
which the DCPA had to make an investment'qf R120 000 and.cede same.to the Municipality as security for the
due payment of all monies owgg to the Mummp\al{tv in terms of the lease agreement.
< - |

It is common cause that the current{t\aase agreement egggegn’n 29 February 2012. It therefore follows that in
principle the contractual rights {|f any) of the DCPA members to remain in occupation, will also expire on that
date. Moreover, the maxim ?€mo plus iuris'gd.alium trans_ferre potest guam ipse haberet applies. Simply stated
it means that a person cannbtgrant}ore righ'tsthan he himself has. In view of the fact that the only lawful use
of the bulk of the De Mond land in erm‘sQf the relevant Crown Grant was for purposes of a public resort, the
trans;;;(t:n adwsort anenf the opinion that]thg\ Municipality was unable to grant exclusive use rights to anyone

to
suc&prouements at hg termination of the agreement (provided the lessee restores the premises to their
prewous\ nditions). Secondly, failing such removal, the Municipality will retain ownership of the
|mpruvem$€i_n which event the developer will have to bear the costs of demolishing existing structures not
required for pun:boses of the proposed development.

Attention is invited to the provisions of the Extension of Security of Tenure Act, 62 of 1997 (“ESTA"). It inter alio
provides for measures to regulate the conditions on and circumstances under which the right of persons to
reside on land may be terminated. The purpose of that Act is to extend the rights of tenure of occupiers, whilst
giving due recognition to the rights, duties and legitimate interests of owners.
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In terms of the Act and its Regulations, an “occupier” means (with certain exclusions'®) a person residing on
land which belongs to another person and who has or on 4 February 1997 or thereafter had consent or another
right in law to do so. Section 8(1) of ESTA deals with the termination of right of residence and states that an
occupier’s right of residence may be terminated on any lawful ground; provided that such termination is just and
equitable, having regard to all relevant factors and in particular to the following factors:

» the fairness of any agreement, provision in an agreement, or provision of law on which the owner or
person in charge relies;

# the conduct of the parties giving rise to the termination;

> the interests of the parties, including the comparative hardship to the owner or person in charge, the

tis no termmated

ffrom which the right of

occupier concerned, and any other occupier if the right of residenee is
> the existence of a reasonable expectation of the renewal ofﬁhe agreemen
residence arises, after the effluxion of its time; and - e
¥ the fairmess of the procedure followed by the owner or person in

g rwhether or not the

occupier had or should have been granted an effective opportunity to

decision was made to terminate the right of residence.

Although the transaction advisors are of the opinion that thef@ is no vbas by the DCPA or its
members to remain on the De Mond land after 29 Februa '__‘ e Su members have over the

erefore bef‘EVe that principles of fairness
ier current DCPA members could not be

and equitability dictate that a special effort st
opment. Hence their strong recommendation

accommodated in one way or
it should be reguired to enter into discussions
y :.- t could be made in terms of which members

tered into a lease agreement with the Klein River Lagoon Park Body
a@e=a—= | (Corporate for 15 years, with the option of renewal for a further

5 years. During 2009 the KRLP made use of the extension

clause, with the result that the lease will expire on 30 April
2014. A monthly rental is payable to the Municipality, escalating
at 10% annually. According to the lease agreement, the site
may only be used for mobile park homes.

Al
FLRTS

Figure 2.1: Sketch showing position of 20 mabile houses in KRLP.

The KRLP is very well maintained with 20 houses of varying
sizes. The owners, the majority of whom are Cape Town based,
stay at the park during holidays and long weekends and fund
the total maintenance and rates and taxes from the monthly
levy payable to the body corporate.

18 i : . . . . &
l.e. excluding a labour tenant, a person using the land for industrial, mining, commercial or commercial farming purposes

except a subsistence farmer (own interpretation) and a person who has an income in excess of R5000 per month whether it is a
cash wage or salary or other earning.
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The KRLP lease agreement contains provisions similar to the De Mond lease regarding payment of rates and
taxes and the erection of buildings or other improvements on the land with the Municipality’s prior written
consent. In terms of their |ease agreement KRLP had to link up to the municipal water and electricity services,
provide its own sewage system and ensure waste removal. It placed the responsibility for the maintenance of
the land (including the fence, buildings and structures) on the KRLP and provides that, failing such maintenance,
the Municipality may cancel the lease agreement and resume possession of the property without any
compensation being payable to the KRLP or its members. In such an event the Municipality may contractually
claim expenses due to losses and damages suffered by it from the KRLP.

With regards to the situation applicable at the expiration of the lease, the agreement only states that the KRLP
will be expected to “restore and deliver up to the Lessor the said Land in a-condition S%factory to the Lessor”.

If the proposed development is taken in hand before the KRL Jease agree _em‘l pses on : ; April 2014, several
scenarios should be considered. One would be that the deve Pmeent be r_ertaicah:‘ in phases, with the phase
‘after 3 ._Apnl 'e‘!l_.._Anothe' ' be, based on the exterior
. gement be retained to form part of the
development. It would be reasonable to expect: nfg s will have to be entered into between

involving the KRLP land only commencin

< 4 /

\- ."'
PRAWN FLATS \\ \ W

Prawn Flats is directly adjace;ﬁ to th KRLP. it iis also sltuated on a portion of erf 4831 which was not included in
the previous RFP. The area |§leased to WBA fc-rthe purpose of operating a small boat hiring, lagoon cruises and
a canoeing famhty.@e initial thre{veaNqase w\a‘s entered into on 1 November 2004 for a nominal monthly

% angy ly. ,J &

/S/I't/nii-ar to the De Mopd and KR' lease agreements, WBA needs the prior written consent of the Municipality
¢ mter alia to ect bui di gs orw;}udures or affect improvements or additions to the property. It is also
or th Jmaintenance of the land, fence, buildings and structures. As with the KRLP lease, the land
bere stored to a ondition satisfactory to the Municipality at expiry of the lease. The lease gives WBA three
s from date o:%'a-hination to remove buildings and/or structures, failing which these become the
property of the Municipality without compensation. The same condition will apply if the |lease is cancelled due
to defaulting’ n-rental or any other condition. Removal of structures may only take place if all outstanding
monies have fir}heen paid to the Municipality.

rentaléfscaiating at

The lease agreement has since 2007 been extended on a month-to-month basis on the same terms and
conditions. Although legally the lease agreement may be cancelled on with one month’s notice, the transaction
advisors believe that a three month notice period would be more reasonable, especially as the longer notice
period would not be detrimental to the proposed project.
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SEA AND SAND

Sea and 5and is situated on the Prawn Flats land, but the Municipality and the Institute entered into a separate
lease agreement in respect of the portion that the Institute is using. That portion of land was not included in the
previous RFP.

The lease agreement is for a 25 year period. It commenced on 24 August 1989 and will expire on 23 August
2014, unless terminated earlier. A nominal rental is payable and the property may only be used as a training
camp where the focus is on teaching sea rescue and other life skills.
y

The lease agreement includes the same requirements regarding \buildings, sstructures and fences and
1at the Municipality may
use the land if required at any time for any particular purpose and tha(‘the land, bu dings and structures
thereon will revert to the Municipality in a condition satisfactory to rt without“payment of'any. eérnpensatlon
whatsoever when the lease expires. Contractually the Institute m (h wever, with prior municipal approval,

maintenance provisions as found in the lease agreements discussed above. Jt provides

remove its own funded structures/buildings when the agreement e lres
N

It is noteworthy that in terms of the lease agreement the _‘idpality may, cancel or amend the lease to enable

it to resume possession of the whole or a ,f..:'-piorti'bn' f the land-at any t\h@\h giving three months’ written

notice, if the land is required for any m 'd;ﬁi'pal or gover'm,p'ent p'

mpensation for mprove" ents which it has made on the land. In

PosE. In such an event, the Municipality is
contractually required to pay the Institute c¢
turn the Institute may cancel fhe agreement and claim compensatron fo? own funded improvements made on
the remaining land, if an amendéd iease leaves it wmw pomonof land insufficient for its operations. However,
it remains the Municipality’s prerugat\e to decide for v}h\ch |mpmvements it will pay compensation based on a
certified statement of actual cap|taJ cost{o be submitted by:the Institute. It is not foreseen that a development

would reach the area used by the Institute b re expiry of the lease agreement.

A,

A

Laws, POLICIES AND PLANS |

~

4 b 4
The,Municrpallty isiex :
ef;ressly or b,y necessay.impli conferred upon it by a competent legislative authority.

\s everyone has‘ﬂﬂ\‘fund ental right to administrative action that is lawful, reasonable and procedurally fair
and as, tlszumcupa »tzts reqmi,{'ed to respect, protect, promote and fulfill that right,*® the transaction advisors
made 'll.reasonab[e eﬂbr!;‘s;; to ascertain whether the proposed action on the part of the Municipality is legally
permissible and, if statutory empowerment exists for the proposed action, what statutery requirements will have
to complfed}si‘th for such action to be “lawful”.

In South Afrlca\anmng and development has to take place in a very dense legislative environment. It goes
beyond the scope of this report to deal in detail with all the statutory provisions with which the Municipality and
“would-be developers” will have to comply in relation to the proposed development. Suffice it to say that the
transaction advisors considered it prudent to only briefly refer to a select few statutory provisions below. The
legislation which they considered included national, provincial and municipal laws.

Palicy considerations will feature in the evaluation of development proposals. Our courts regard the adoption of
policy guidelines by state organs to assist decision-makers in the exercise of their discretionary powers as both

See sections 33(1) and 7(2) of the Constitution. Also see section 1{a) of the Constitution that highlights the supremacy of the
Constitution and the rule of law (which underpins the principle of legality).
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legally permissible and eminently sensible. However, policy guidelines may not be applied inflexibly or in a
manner which excludes decision-making involving the conscientious exercise of the relevant discretion. This
means that policy can at most be a guiding principle, but in no way decisive.

CONSTITUTIONAL MANDATE

The Constitution as the supreme law of the Republic is the logical point of departure for any exploration of the
maze of statutory provisions that apply within this field. In terms of the Constitution the objects of local
government include-

# To ensure the provision of services to communities in a sustainablé:ma

» To promote social and economic development; .

» To encourage the involvement of communities and community grganf: :
government. (ﬁ

those objects ° It also requires each municipality, to structure and anagE| dim /
planning processes to give priority to the basw needs of he communlf;,"é i to promote the social and
economic development of the communrty L The pub c i
administration) is governed by democrau{vaiues ‘Bﬂ%prln i

Bdministration (which_includes the municipal
ed in” the Constitution.” Included

amongst those values and principles are tf;\t\he public adr inistra nmust-

‘-.‘L‘ -
L3 -
» promote the ejj"rmnt@j‘ectwe and eco?ﬁa@:c use of resgurces;
» respond to people’s needg, b

R
7 be development-orien tated\qnd - /
» provide services rmpama.‘.fy, fmﬂy(\eqmabfy and w?tbour bigs.
/

The municipal mandate deru(gd from ese sechqns is supported through the development of tourism potential

and the creation of jobs, The trans lr:tm visors are confident that the proposed development and the down-

strearg: economrc |€; e reof

effective use of the: umcupa {and an

make a.significant contribution in this regard. It should promote more
ible more equitable access to the proposed public resort for members

icipality mus%-v.rithin the statutory framework provided by national, provincial and municipal laws.
The legisl x n that will or may have to be complied with in respect of the proposed development inter alig

IJQwrng.

# The Constitution, DFA, MSA, MFMA, ESTA (previously referred to);

includes th

» The Nationa! Environmental Management Act, 8 of 2004 (the “NEMA”"), Cape Qutspans Act, 17 of 1937
(the “COA”); the Restitution of Land Rights Act, 22 of 1984 (the “RLRA"); the Removal of Restrictions
Act, 84 of 1967; the Marine Living Resources Act, 18 of 1998; the National Environmental Management:
Biodiversity Act, 10 of 2004 (“NEMBA") the National Environmental Management: Protected Areas Act,
57 of 2003 ("NEMPAA"); the National Environmental Management: Integrated Coastal Management

See section 152 of the Constitution.
See section 153 of the Constitution,
See section 195 of the Constitution.
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Act, 24 of 2008 (the “ICMA"); the National Heritage Resources Act, 25 of 1999 (the “NHRA"); the
Occupational Health and Safety Act, 85 of 1993 [“OHSA"); the National Water Act, 36 of 1998: the
National Building Regulations and Buildings Standards Act, 103 of 1977; the Promotion of
Administrative Justice Act, 2 of 2000 (“PAJA”) and the Advertising on Roads and Ribbon Development
Act, 21 of 1940;

National and provincial regulations promulgated in terms of the empowering legislation, such as the
PPP Regulations and the MAT Regulations.

R

¥ The Municipal Ordinance, 20 of 1974 and LUPQ; and
¥ The applicable municipal Zoning Scheme.

— P
Relevant sections of some of these acts and regulations are discussed bélow. \ v

¢

Y %

' W
Chapter 4 {specifically sections 21 and 21A) prescribes the communit ’cqi.'isulta\t\i;”ﬁgmcesses‘ﬁaaﬁg'followed by
the Municipality when procuring a private party developer. Chapter 5 deals with the\ntegrated Development
Plan (the “IDP”), Chapter 8 with the provision of services™ and.the 'tmi-::ip:%f'- { EI:fDI'I'I'I’Q"l_:E management and
monitoring mandate is set out in Chapter 6. Section 41 reg !'r_gg__;"che Muni paiity to -gxtend its own performance
monitoring to all its external service prcviie/r_'z’-"'__ . : \% i

A private developer leasing municipal Iarii!;f'{?r an extensi : id operating a public resort on such land,
will promote local tourism, but will not direct'\,-@r:_:-.ride any municipal '
external service provider in terﬁg-;;pf the MSA. However, the Iea\ contract will have to be monitored in terms of
Section 116 of the MFMA whic\lﬁ‘gbliges a municipality to do :jch management and monitering and provides
guidance on how this is to be done."Briefiy, it requires%wat a cantract be properly enforced and performance be

-

monitored with regular reporting to the Council. <
- b

MUNICIPAL SYSTEMS ACT

rvices and for that matter will not be an

4
Section 98 of the MSA reqlﬁres thé‘Municip‘ah‘t\y to adopt bylaws to give effect to its credit control and debt
collection policy including its\enforcgrﬁen&'Section.\?S of the MSA refers to the adoption of by-laws to give effect

to the municipality/ _{.'tg_fliff policy, which in terms of section 74 must determine the fees levied for services

rende&sd by thegmunicipality itself o by wgvéf service delivery agreements. These policies and by-laws are in
pléce and s)lould thys be applied\t‘;.the roposed development.

3

requirements for the efficient and effective management of the revenue, expenditure, assets and liabilities of
municipalities:_ The land in question is a municipal capital asset. The transaction advisors believe that the
provisions of section 14 of the MFMA (which deals with the alienation of municipal capital assets) will not
directly apply to the proposed transaction. They would nevertheless strongly recommend that the Council
decide whether the land in question is required for the provision of essential municipal services before making a
RFP and, if it is not so required, that the Council in open Council inter alie consider the benefit that the broader
community will derive from the proposal, if implemented, once proposals have been received from the private
sector.

In terms of section 73 of the MSA the general duties of a municipality include to promote social and economic development.
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Chapter 4 of the MAT Regulations regulates the granting by municipalities of rights to use, control and manage
capital assets in circumstances where Section 14 of the MFMA do not apply. Needless to say, it will have to be
complied with.

Section 120 of the MFMA and the PPP Regulations deals with PPP’s as contemplated in the Council’s land
development proposal. The PPP Regulations define a PPP and put forward three criteria for measuring when a
contract between a municipality and a private party could be regarded as a PPP:

“public-private partnership” means a commercial transaction between a municipality and a private party in

terms of which the private party— . & :

{a) performs a municipal function for or on behalf of a municipm‘:'tyf;ir acqu?‘?' '-\ff;é management or use of
municipal property for its own commerciol purposes, or both perfomér{'a m/uﬂ?c:’p function for or on behalf
of @ municipality and acquires the management or use of municipal property fer.its own commercial

(i) the performance of a municipal function;
(ii) the management or use of municipal pmpeﬂrar
(iii) both; and

(c] receives a benefit from performing the

purposes; and v
(b) assumes substantial financial, technical and operational risks in (onnectmnhi\ \ ;

nicipﬂri funcnqb or from utf fng)e }wmcma! property or both
B ’\

by way of- -
(i) consideration to be pai "'given to the' ﬁ'nfcip l({y or a municipal entity under the sole or
shared ownership of the munig 4;.:oc;'ht,;-v, A h
fii) charges or egs to be collected rhe prwate party fmm users or customers of a service

provided to them or :
(iii) a combination of the\@eneﬁts referred ta{? sa/!.;paragraphs (i) and (ii);

The definition is drafted in sifch ‘a-way that ere must be comphance with all three subsections for it to be a
PPP. In terms of the propnsgi the de\uelc-per il acquire the use of municipal property for its own commercial
purposes (i.e. developing a public r sr}rt}nd operate it at a profit), assume substantial financial and operational
risks in.connection ?th such use (e.g; that uftlent accommodation figures will not be achieved, resulting in a
lower fncome tﬁa{; expecte\d whlls \%m inmg responsible to service development loan repayments to the
/Fn{;nmal institution w@ed anc -mamtammg rental payments to the Municipality).

“\The Municipality is of the o]ﬂ\n‘i;n that since none of these substantial risks currently exist, it will not transfer any
isk to thﬁ';develop onalTreasury accepted this interpretation of the Municipality and advised compliance
with 1 ._MAT Regulatlo .

As stated in\‘thg Introduction, the approach set out in the MAT Regulations has been adopted. However, given
the inadequacy“ef guidance provided in those regulations regarding the content of a feasibility study, the
transaction advisors also took guidance from Section 120 of the MFMA and the PPP Regulations and
incorporated Section 120 feasibility study components herein.

[

A substantial difference between the PPP Regulations and the MAT Regulations is that the latter do not
prescribe a public participation process for assets valued at less than R10m and, according to the current value
of the land concerned (as indicated in the municipal valuation roll} it is worth less than R10m. However, since
the current valuation roll may not reflect the real value of the land and a long term right is to be granted to the
selected developer, the Municipality has agreed with the transaction advisers to do public consultation and
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soliciting of the views and recommendations of the National and Provincial Treasuries in respect of this study.”

In doing so, the process followed by the Municipality does not differ substantially from a PPP process, given that
it includes the required public consultation, Council approvals and a competitive bidding process.

The main difference lies therein that in terms of the MAT Regulations a municipality only needs to consult
National Treasury once, whilst the Section 120/PPP Regulations process dictates three such consultations,
resulting in a considerably longer project procurement process.

Adherence to its interpretation that no risks are to be transferred to the developer obliges the Municipality to
deal with the current lease agreements in respect of the municipal properties concerned and any associated
risks. If the Municipality does not follow this route but require the successful proponent to indemnify the
Municipality against and take over the risk of all claims that curgent ten{nts_gﬁa_y institute against the
Municipality resulting from termination of lease agreements or in fespect offimprovements made to the
municipal land concerned, there would be a risk transfer from the Muniéi alil';;"to -ti{{eve[oper and it would
constitute a PPP within the context of the interpretation assigned to it by t '-ZM_Q\\rc:pahtv \\\ y

3t have 2 future budgetary

Section 33 of the MFMA has a wide range of provisions regardirigco acts th
implication and how such contracts should be adjudicated and awarded. sttpulates-sgmat if a contract will
impose financial obligations on the municipality beyond hei3 years ¢ e ed' the annual budget for that

financial year, the contract may in terms of s d into i the municipal manager has,
at least 60 days prior to the Council meeti is to be ap Qveﬁ‘

» made public the draft contract inaeeordance it \{ect:on 214 of the MSA including an information
statement Summan.srfag the mumapal‘rty s obhganon}\m terms.of the proposed contract and invited
comments; 9 ]

# solicited the views and recoqjmendanons of Na\ionar' Trfeasury, the Provincial Treasury, the Department
of Co-operative Govemance and Traditional Aﬁar?s\and any other national department with an interest;
and y \*\

‘f '\.

Taken the followrng into" acmupf) S,E\ctlon 33(_1jl[b}

,f\ Its pro;i fman toblig E:%s Jn’ terms of the contract for each year of its duration
: of. thes:'%!qua frganans on future municipal tariffs and revenue

epresenraﬁpns from the community and I1APs

I recommendations fmm Treasury et al.

= Section 33{1){c) - in which:

It c ermines that the municipality will secure a significant capital investment or will derive a significant

B
ﬁnanc;ln':émnomic or financial benefit from the contract
» It approves the entire contract exactly as it is to be executed

# It authorises the municipal manager faccounting officer) to sign the contract on behalf of the
municipality.

Section 33(2) deals with circumstances when Section 33(1) will not apply and inter alia states that if the financial
obligation on the Municipality is below a prescribed value or a preseribed percentage of the municipality’s
approved budget for the year in which the contract is concluded, the process set out ahove will not apply.

Section 34(1) and (2) read with section 35 of the MAT Regulations.
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The transaction advisors are of the opinion that there will be no or very limited financial obligations on the
Municipality in respect of the proposed land lease for development of a public resort. In the absence of National
Treasury circulars and guidelines an the subject, it would appear that no value or percentage as contemplated in
section 33(2) of the MFMA has as yet been prescribed. In response to enquiries made by the transaction
advisors National Treasury confirmed that, in the absence of municipal financial obligations in respect of the
proposed development, Section 33 will not apply.

Chapter 11 of the MFMA deals with the procurement of goods and services by the municipality, and the disposal
of assets. Section 112 obliges municipalities to develop and implement a Supply Chain Management (“SCM")
policy and the matters to be addressed therein. The Overstrand Municipality has a compliant SCM policy in
which the competitive bidding processes to be followed is adequately addressed. Section 6 of the Municipal
Supply Chain Management Regulations, 2005 (the “SCM Regulations quir thgt’the Council performs an
oversight role in respect of the implementation of the SCM policy. All rlﬁgreiate ‘an external service delivery
contract must be identified and communicated to a municipality’s internal, udf( t unit established in compliance
with section 165 of the MFMA. The internal audit unit should then |nc|ude\t e contract sk proﬁle in its risk-
based audit plan.

V%
¢

3.2.3 LAND USE PLANNING AND ZONING

The proposed development will have to In Visual %{:ny with Qt; su undmg built and natural

environment. To ensure this, it will inte ..a.fla have ﬁtmn\plv {the legislation applicable to land use and
Zonin ; o
g \\ <

N <

¢ \\ | 3
3.2.3.1 LanD Use PLANNING ORDINANCE d ]

J

\\ \\ y

The Municipality’s powers and duﬁe{jn respect of rﬁh{iépal planning and land use management are inter
alig derived from LUPQ. The Ordinance empowers the Municipality to impose appropriate conditions when
approving a developmeﬁt apkaTt?a\tIon. ‘I‘R‘e-{.‘.ouncil therefore is able to influence the form and character of
ensure that it is, for example, aligned to the municipal strategic

the proposed deve!oprﬁ‘ent 5 -’;s
plannmg objecrrajg g low o - high d ,sm,r, preservation of natural character or specific building forms) as
rand

&\mtheo
e

“_the zi :ing scheme. Whilstthe Municipality is compelled to enforce the provisions of the applicable Zoning
5 heme and condil ons of land use approvals, it is also empowered to approve departures from land use
ictions after following due process.”

During Maﬁéﬁll the Department of Land Affairs and Rural Development released a Draft Spatial Planning
and Land Use Management Bill, 2011 for comments. The intention is that the Bill will replace the DFA and
some other laws.”® At this stage it is not possible to indicate with any degree of certainty whether the Bill
will become law in the course of project evaluation or implementation.

& See sections 39{1) and 15 of LUPO.

= The objects of the Bill are inter alio to provide a uniform, effective, efficient and integrated regulatory framework for spatial
planning, land use and land use management in the manner that promotes the principles of co-operative government and
public interest. The Bill will inter olia prescribe the preparation and content of municipal spatial development frameworks,
municipal land use planning including the obligation that a municipality must adopt and approve a single land use scheme for
its entire area of jurisdiction within five years from the commencement of the Act. It also deals with the establishment and
composition of Municipal Planning Tribunals and sets out matters to be dealt with by such tribunals.
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ZONING SCHEME

The Hermanus Municipality’s zoning scheme® (the “Zoning Scheme”) currently applies to the land
proposed for development. It sets out the land use restrictions that apply to those properties.

In terms of the Zoning Scheme the De Mond site is zoned Resort Zone 1. Holiday accommodation is
permitted on land zoned for that purpose as a primary right. The Zoning Scheme defines “holiday
accommodation” as “a harmoniously designed and built holiday development in a unigue natural
environment with an informal clustered layout which may include the provision of a camping site, mobile
homes or dwelling units, whether in private or public ownership, which comprises a single enterprise and

which may only be marketed by means of short-term renting or time ;harm but does not include a hotel or

motel.” [Emphasis added].

As a hotel is specifically excluded in terms of the relevant definitlon an as definitiops contained in zoning

- who intends erettmg a hotel

schemes are not “land use restrictions” as contemplated in LUPO, a de

on the land will have to obtain appropriate approval for the rezonifig thereof.

the Zoning Scheme,

The remainder of the area under discussion is zoned Op;h Sp& Zm:Z! ;
the public as open ground,

‘open space’ means "any land used or reserved i in termgofithe schem for use by
park, garden, playground, recreational __fnum' rmuare 'The MUnICIp@\ﬂy nfirmed that it is acceptable
ed on such 1 If need: be, the necessary amendment will have to

&'ﬁ 'i)r{he rezoning of portion of the land or a

for public resort facilities to be deve

be made to the zoning scheme or alteratively an app Q'._;tlon
\\ h\tt
% .

The preparation of the 125 thé‘t\will replace all Q)ﬁsﬁng zgﬁing schemes and zoning regulations within the

departure may be require{

Overstrand municipal area has bé’un taken in hand a-number of vears ago and the work has reached an
advanced stage of compieﬂon The 1Z5will clarify the grey areas that exist in the Hermanus Zoning Scheme
and provide for more éonsent\?ﬁ CQnsent uses provide more scope for a diversified public resort
development which can holisticall ddress\the various lifestyle elements that would determine the
financial viabili afsuch a dev inpme thm a seasonal economy.

<

30 submitted_ to, the'“Western Cape Provincial Government and the Mummpalrty is expectmg
approvalthereof "t_:__r O COMME

would th}é' ) : ident to take cognisance of the provisions contained in the IZS which, if finally
roy{f(g_ated, Vil containdand use restrictions that will impact on development proposals,

If theJZs is approved and promulgated, Erf 5327 and Erf 4831 (which includes part of De Mond, KRLP, Prawn
Flats a;ELSea & Sand) will be zened as “Holiday Resort”,

In terms of the IZS the primary uses permissible in Resort Zone 1 will be “conservation use, holiday
accommodation, private open space, private road and tourist accommodation”, whilst consent uses will
include “additional dwelling units, conference facilities, holiday housing, hotel, place of assembly, place of
entertainment, recreational facilities, restourant, rooftop base station, transmission tower, tourist facilities,
any other related use determined by Council”.

Promulgated as a provincial regulation as P.N. 330/1992 of 10 July 1992.
A “consent use” is a use that requires the prior written consent of the Council and is to be distinguished from a primary use

right. The Council has discretion whether to grant or refuse an application for consent use.
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The Council will be required to formulate development rules that stipulate development parameters with
regard to density, height, coverage, layout, building design, landscaping, parking, access, signage and the
use of the property zoned for the abovementioned purpose. These matters will probably also be addressed
in the environmental authorisation under NEMA. Usually conditions of approval or authorisation include
requirements relating to the submission of plans to the competent authorities for approval and those plans
(e.g. a site development plan, a landscape plan or an environmental management plan) may not be

deviated from without the approval of the competent authority.

The primary uses of Erven 5327 and 4831 will therefore include holiday accommodation and tourist
accommodation. In terms of the IZS "holiday accommodation” means o harmoniously designed and built
development, used for holiday and recreational purpeses, whether rrj«pnvar{g;p Jpﬂc ownership, which:

» consists of a single enterprise in which accommaodation is upphed means of short term renting

and time sharing only;

" ;"‘
»  may include the provision of a camping site, mobile home park ¢ nd- dweh‘mg its;
# may also accommodate a restaurant and indoor and outdoor re reation faahrre but f

does not include a hotel ar conference centre.

h

A number of definitions are relevant to highlight some qfét:e-consent 5es i‘hﬁesort Zone 1:

“dwelling units” meaning a unit cor;,a'wf' ing. one.or mote rooms, with adeqj':ta\k sanitary facilities and a
kitchen, which may be used for lo or short term {ccom""b‘danon purposes, and may be included in or
separate from the main building on theg roperty,

“conference facilities” /r{eans o place of mercial nature where information is presented and ideas
exchanged among groups af peop!e or de.’eg es whose normal place of work is elsewhere, and may

include overnight accommodat!aq and the supply ﬁ;nem‘s and beveroges to delegates;
-

‘u
“holiday housing” mec;nﬁ dweifmg un@s, mobile homes or camping sites that are harmoniously designed

and built, for hohday{nr recr?ﬂonal ptgpases, and which may be separately alienated by means of
i

sectional title division, fractiondl title, the sé?hqg of share blocks or the subdivision of property,

k|

‘hotel” m as teﬂ}:pbrary residence for transient guests, where lodging and meals are

{ provided, ahd may inclubleza restaurant or restaurants, associated conference and entertainment facilities
£ thot i
4.!'

hcensed

\\ faff)’f’
‘!place of ass%{means a public hall, a hall for social functions, @ music hall, an exhibition hall, a club
,a town hall, civic centre, which is not directly related to a commercial undertaking and excludes a

tllary to the dominant use of the property as a hotel; and premises which are
holic beverages for consumption on the property but does not include an off-sales

ntertainment;

“place of entertainment” means a ploce used for commercial entertainment which may ottract large
numbers of people, operate outside normal business hours or generate noise from music or revelry on o
regular basis, including @ cinema, theatre, amusement park, dance hall, night club, gombling and live

music;

“recreational facilities” means the use of land, including stretches of coastiine, for large uncovered or open
areas developed or undeveloped to practice a particular sport or combination of sports and general
recreation, and includes a clubhouse, associated infrastructure and buildings, indoor and outdeor
swimming pools and associated infrastructure and includes a firing range and driving range, but does not
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include any building or structure that is used for business or any ather use not aligned to or dependent on
the sport concerned,

“transmission tower” means any support structure and associoted infrastructure more than 3m in height,
that s used for the transmission ondfor reception of electromagnetic waves; and includes
telecommunication, cellular communication, radio, television and sotellite transmission;

“tourist facilities” mean omenities for tourists or visitors such as lecture rooms, restaurants, picnic areas,
gift shops, cafés, restrooms, recreational facilities, animal parks (domestic or otherwise), but does not
include a hotel or overnight facilities;

The possibility to provide holiday accommodation on Erven {ZJ ane 4831 and facilities such as a
restaurant and recreational facilities will form the backbone of a public res ‘the Council grants special
consent, dwelling units {including time sharing and short term re I} an b&( | and conference facilities
will be permitted, which will be ideal, given the location of Erf 532':' mwespect of t' R43 Also included as
consent uses are holiday housing under section title, fractional mle%r silare blacks-' mgnal title will,

due to the exclusivity limitatiens in respect of the Crown land'(m‘noh'of erf 433\jnly be &
Fla

lowable on the
portions of erf 4831 currently occupied by the KRLP and Praw

It is not contemplated at this stage that the Iand wi __‘gsubdw:de {inter _;gkgs no portinn of Erf 5327
may be alienated without the caﬂsenfﬂfthes te, som All involve a time-consuming process
with an uncertain outcome). ( .

Other attractive consent:uses lnclude\lace of assembly and a.place of entertainment, which when
granted will probably be\made subject to sbquent concltmns to ensure that undue interference with
rights to peace and quiet are naigected. \\__ y.

.
The likelihood of consent use apphcat@ons being granted should be strongly influenced by the Klein River
Estuarine Managemen

Plan {t}lg“KREMP{ ;other similar Council policies and the related legislation. It can
be accepted that the Council will prq\ably a\tt@ch strict conditions to consent uses to ensure the protection
of the emnrorbfnent

|
& \ \ w
* As it is;. the De Mond site.currently includes two sewage pump stations. A consent use will probably be

requiret ':for 'uti ""services'\',‘ﬂgpending on the development proposal.

X 8 Th neertain surm\ﬁﬂmg the granting or refusal of applications for consent uses should pose a risk to

__',ntlallv |nte\9t§d developers. It can safely be accepted that those developers will require a due
} zence period and will require that any development agreement that may be concluded, contains a

suspensive condition in terms of which the agreement will become unenforceable if the required consent
uses are\at granted.

RESTITUTION AND LAND RIGHTS

The RLRA regulates the restitution of rights in land in respect of which persons or communities, who regard
themselves as having been dispossessed of land under discriminatory laws, could have lodged claims for
restitution or restoration. According to the findings of the historical research done as part of the Overstrand
Heritage Survey Report (the “OHSR"), a land claim was lodged in terms of the RLRA by persons, claiming to
have been forcibly removed from Mount Pleasant during 1998. This land claim was apparently combined
with an earlier land claim for the areas of Stanford & De Mend, in an attempt to avoid that it be rejected on
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the ground of being lodged after the stipulated closing date for claims. It is further stated in the OHSR that
an answer is “still awaited” and that the process has apparently been highly contested, with accusations of
new-comers trying to stake false claims and corruption on the part of the committees handling the matter.

It is important to note that the fact that a land claim has been submitted, does not translate into a
prohibition of any further development on the land concerned. Section 11(7) of the RLRA regulates the
situation, If the regional land claims commissioner concerned is satisfied that a claim received complies with
the requirements of that Act, the commissioner must publish the prescribed notice in the Government
Gazette. Section 11(7) of the RLRA inter alic provides that, once that has been done, ne person may in an
improper manner obstruct the passage of the claim and that no persen may sell, exchange, donate, lease,
subdivide or rezone the lond in question without having given the regionol land claims commissioner one

month’s written notice of his or her intention to do so. (, < . 4

o _ c Sn
The transaction advisors have attempted to establish from t respons reglonal land claims
commissioner whether the claim referred to above, has been eccep d and whether a notice as

nfortunatew they'have as yet

contemplated in section 11(7) was published in the Government Gazette.
in.more m\formatnon of the

not managed to solicit a reply from the commissioner’s office o nthgrw;se ob
nve. notic ;\I‘:‘h&t complies with the
er's tentlon\w lease, subdivide or

claim. As a safety precaution a developer would be well-advised to s
requirements of section 11({7) on the regional land claims fthe devel

The transaction advisors mveii_tigated and assessed the con5| ency of the proposed utilisation of the land
concerned with applicable provingial policies and p!ans The vincial Spatial Development Framework (the
“PSDF") deserves special mentnon‘-\t\\yas adopted by t‘lw(A‘Weé{on Cape Government as a policy plan towards
the end of 2005 and has subsgguently\nke: approved in terms of LUPO as a so-called “section 4{6) structure
plan”. It calls amongst otherrtﬁings'{gr a tight urban edge and inter alig aims to discourage the phenemenon of
urban sprawl. i 3 \

rezone the municipal land concerned.

& \\t b
)
n_governi environmental management and related matters is extensive, fragmented
Municipality is keenly aware of the statutory obligations that it has in terms of that

-

LEG ISLATION

/Sz;th Afrlch\leglsia |

and sometimes' \rertaps' _
“IQ%slation Ht has\gzrefo e incorporated specific provisions into strategic municipal documents to promote
en wp_\:ﬁéht'ai management objectives as found in the legislation and to ensure lawful administrative action.

Example -:b_f_Sm:h strategil: documents are the OGMS, OHSR, KREMP, the municipal Spatial Development
Framework [the.“SDF”) and the Overstrand Density Survey (the “ODS”). ¥

3.2.5.1 ENVIRONMENTAL AUTHORISATION

249

a0

NEMA provides that no one may commence with any listed activities before obtaining environmental
authorization from the competent authority. Anyone wishing to obtain such authorization must follow a

E.g. in terms of section 54 of the NEMBA, a municipal IDP must take into account the need for the protection of ecosystems
either nationally or provincially listed as critically endangered, endangered, vulnerable or protected ecosystems, The
conservation of estuaries is inter ofio covered in the Marine Living Resources Act, No. 18 of 1998,

Also see “Estuary Study and Management Plan” under Strategic and Institutional Plans.
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basic or a full environmental impact assessment process, depending on the type of activity envisaged.®* The
onus will be on the appointed developer to ascertain which listed activities will be triggered by the
proposed development and what the applicable statutory requirements are that will have to he complied
with to abtain the required environmental authorization.

A detailed discussion of the provisions of the EIA Regulations falls beyond the scope of this report. Suffice it
to say that in terms of Listing Notice No. 3% the construction of resorts, lodges or other tourism
accommodation facilities that sleeps 15 people or more in an estuary, in urban areas within 1km from the
high-water mark of the sea and/or in areas within 100m from the edge of a watercourse, is a listed activity
requiring environmental authorization. It is noteworthy that both “estuary” and “watercourse” as used in
the EIA Regulations, carry wide meanings.

The establishment of a Development Setback Line (“DSL”) for Estuée's rqui' _s'{ﬁ:-assessment of a specific
gists and engineers.” If a

set of processes and local conditions, determined with the inputs from eégl
setback line has been determined in terms of the applicable legislation, “efvironment
te.Municipality is i the process
as informed by the various

lauthorization will be
required before commencement of such activities within the setback line. T
of determining a Development Setback Line (“DSL"} for the area

2

:édéﬁsron within 30 days, but
for 120 days if the application

complies with all requirements. Take t\t:i\,jeq ired content of a basic assessment and its
i med that itwould take between 9 and 12 months to

‘would ideaFK.—:;ak
built into the regulations are extensigh heﬁﬁdél-n{hich eftectively allow!

obtain environmental authy rization for the p' ‘Qposed development. 3

Since the proposed deveioprﬁ\én\t will fall within 1 ‘Iometre’{uf the high water mark it will also be within the
b

Coastal Protection Zone as definedin ICMA, the goal b{wﬁfich is to enable the use of land that is adjacent to

coastal public property or-that plays 3 significant role in a coastal ecosystem to be managed, regulated or

restricted. { \‘\ \\\
p -
V & b

Aitis to be expected that & Eqphvs cal Survey and a Geotechnical Investigation may be required as part of

31

the EIA""p":r.acess , ad for purposes of obtaining environmental authorisation in terms of the
relevant Iék'gtiun. L wise a traffic study may also be required before an application for environmental
ggth{pﬁfﬂatian y.be iy considered. It may be advisable that the selected developer conducts a
Jeophysical su:}h\efore commencing with a formal EIA process, using a reliable method to assess the
likely i@riations in the bedrock topography along selected traverse lines; to determine the location of

geolog\i'céchtures for the positioning of drill-sites for the abstraction of groundwater and to assess the

Environmental Impact Assessment Regulations, 2010 (the “EIA Regulations”) published in Government Gazette 33411 (Notice

No 664) of 30 July 2010.

52
33

Item 6(d) in Notice 546 in Government Gazette 33306 of 18 June 2010,
Usually the setback line is measured from the high water mark which, in SA, is approximately 2m above Mean Sea Level

("MSL"). As per a DSL analysis done in 2008 by a local consultant for the previous developer, a “development setback line” is
defined as meaning “on area between the location where o development is contemplated and the high water mark of the sea,
the edge of an estuary or river system, or the edge of a cliff. it provides o safe landward limit which will ensure that
developments will not be damaged by storm events, flood erosion, sand movement, or slumping of cliffs or steep slopes.” The
DSL analysis determined that the three low lying areas of the De Mond site with dwelling structures, measured between the
2m and 3m above MSL contours and that the major part of the property lies above 12m MSL. According to the analysis, it is
well known that the low-lying areas were flooded during high water levels in the Vai.
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soils’ aggressiveness in order to establish a benchmark for the soil samples to be taken during the
geotechnical investigation.

The Geotechnical Investigation would have to be done through the excavation of a sufficient number of pits
to cover the land to be developed in order to record the water rest levels; recerding of surface features;
recording the results of field penetration and laboratory tests as well as a chemical analysis of soil-water
extracts - the objective being to determine all possible geotechnical constraints to be taken into account in
the planning and design of the various components of the development.

3.2.6 HERITAGE LEGISLATION

at the time of its initiation and should be furnished with details regarding the location, nature and extent of the
proposed development. The responsible authority will then decide if a HIA is necessary and be sidesthe standard
information required other conditions to be met. ™ ( > ' -

- o
3.2.7 HEALTH AND SAFETY LEGISLATION ¢ (

AR
Given that the municipality will remain tEu! owner o
contract with a developer a Health and Sq%y Indemnit\,rg{\.g_ree

cerned, it wgi._;l.d'-be essential to include in a
ent in accordance with the stipulations of

OHSA.
. \-\ b I
3.2.8 CAPE OUTSPANS ACT - A A
S N S

It could make a substantial contribution ."‘r"ﬁ__the sustained financial viability of the project if portion of the land
that the Municipality acquirgundé'r‘t‘he rele\\:F t Crown Grant, could be sold and the proceeds of the sale could
be put towards the costs of the pr ﬁ/os public‘{gsort. For this reason the transaction advisors considered it
necessary to cons]dfr"ghg_ current c nstr:&s on the sale of portion of that property.

@
It wotﬁd-.appear 'a_\_-a nu;b‘e:-.pf la -wqc{é"potentially feature prominently, should it be decided to pursue the
avenue of sélling poftion of thhb@'g{concérned. It would inter alia include:
b o d

b
= the COA;

» ’téMFMANS:Ja ularly section 14 of the MFMA); ™
# LUPO (to achieve'subdivision and rezoning) and potentially the NHRA, NEMA and so forth; and

The following provisions of the COA may find application in the scenario sketched above:

1 Issue of deeds of grant of outspans to divisional ar municipal councils. — Upan application by any
divisional council or municipal council, the Minister of Public Werks may, in his discretion, and without
payment of any consideration, cause a deed of grant, containing such conditions as he may think fit, to

34 i ; o age M
See further discussion in "Due Diligence” under regulatary issues.

At this stage section 14 of the MFMA is dealing with the alienation of a municipality’s capital assets (which include land).
See the provisions of sections 21 and 21A of the MSA requiring that contract documents be made known for public comment
and be approved by the Council.

35
36
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be issued to that council in respect of the whole or any portion of the land of which any outspan
consists, being Crown land, situated within the area of jurisdiction of that council, and in the case of a
divisional council, not situated within the area of jurisdiction of any other local guthority.

2. Exemption from transfer duty. - ....
3 Resumption for public purposes. —

(1) While any land which has been granted to any council under section one remains the property of
that council, the Minister of Public Works may resume for public purposes the whole or any portion

thereof, subject to the payment to the council of compensation.

(2} If the amount of compensation to be paid under sub-section (1) is not settled by agreement
between the Minister of Lands and the council concemeaﬁ@e amé ; t-.m/aﬂ be fixed by arbitration
under the provisions of the Arbitrations Act, 1898 (Act No.\28 of 1898} of the Cape of Good Hope,
and for that purpose it shall be presumed that the soid Ministe &?{d the council concerned, ogreed

-

to refer the fixing of the amount to a single arbitrator. ; \ .
ut A

4, Council to whom land granted not to alienate or burdegfﬁ.w;‘glg ministrator's consent.— The
council to which any land has been granted under sectioh one sh‘d}'ngt sell~exchange or donate or
or -_y. portiﬂﬁithereoﬁ without the

Hope, 'nré\d except upon conditions

otherwise alienate, or let or mortgage or otherwise b@én, the la
consent of the Administrator of the Province of the:€ape of Go e

approved by him. I .
It is noteworthy that even the letting of Jan igbtained?hm{qf al wn Grant under the COA, is subject to the
»** If the purpose of‘the sale would'be to ac 'i{.'-ve the purposes of the original grant

“Administrator’s consent
{namely to develop in a meani%ful way a publi _\' sort on th)& remainder of the land), the required consent
would probably be obtained. It is ‘tﬁ\be expected tha‘t\obtaining/ﬁlfhe necessary approval will probably be a time-
consuming prt:-a:es.s.ala and, when gran?eqi,\that the approvalat:viﬁ"brobably be subject to appropriate conditions.™

Obtaining the Premier’s appreval for the _%élg of portion of the land will only be a first step in a lengthy process.

In order to achieve the salé and tr\an_sfer of the portion of land, it will inter alia be necessary to obtain the
- F

approvals of all the _cnmpefent authorities charged with the responsibility of applying the environmental

heritage, land usefiuj.

registé\t_ion in thie Deeds Re
di€cuss in dgtail&’ﬁi@eps that
« be decided lE'-bl_li‘._SLle the “sale optit

&\under the COA b obtained, will probably take at least two years to complete.

-c_able I .i_s\_l;.,‘_a__t.ron {e.g. to create a new land unit for purposes of separate

e transaction advisors believe that it would be premature at this stage to

jil:have to be followed in order to satisfy “"due process” requirements, should it
ont’. Suffice it to say that the steps to be taken, should the Premier’s approval

The Municip "ty_is duty-bound to focus on the delivery of basic services, but also to promote social and
economic development. The proposed development of a public resort will promote socdial and economic
development, as will more fully appear from this report.

The Municipality is obliged to ensure that the land on which the De Mond Caravan Park is located is used as a
public resort. In doing so, the land will be utilised in a fair and equitable non-exclusive manner. The Municipality
must also ensure that the current lessees of the De Mond land as well as the lessees of other portions of the

£
38

The ward “Administrator” should now be read as “Premier”,

The application for consent would have to be fully motivated and substantiated with adequate financial facts and reasoning for
the Premier to grant the Municipality a right in principle to proceed with the sale.

E.g. relating to ring-fencing the revenue acquired through the sale of a portion of the land, to ensure that it is only used for the
development of a public resort.

34
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municipal property concerned be treated fairly and equitably, each according to the conditions of the lease,
consideration of the financial investments that were made and goodwill.

The transaction advisors are satisfied that the Municipality is following the correct processes to procure a
private developer for purposes of the contemplated development. The municipal administration is keenly aware
of the environmental, heritage and other legislation that the contemplated development will have to comply
with. In the opinion of the transaction advisors the municipal administration should be able to monitor the
implementation of the proposed development.

In terms of the Zoning Scheme the land in question is correctly zoned for the proposed development provided
that the current zoning does not include a hotel. The 1ZS may be finalised before the development commences.
The 1ZS will be more suited to handle the consent applications which will b ,‘.ﬁreqt_ifred for purposes of the
proposed development.

MunicipaL Laws, POLICIES AND PLANS

By-LAws AND POLICIES

The appllcab%e municipal by-laws must be co_ phed with(g "f{al policies (e.g. the local
: hay ke consideration as guidelines
when planning the proposed developmen i%n_id evaluatin the. pment proposals. Thase by-laws include by-
laws relating to fire safety, electricity, waterand sanitation, ter management, swimming pools, solid
waste management, streets and public places, property ra s, outdoor advertlsmg and signage. The Fire
Protection requirements set o&\i@ SANS 0400 will aisg have to be complied with.*

\._\ /.i

STRATEGIC & |NSTITUTIGNAL PLA“‘NS

The Municipal Council go\éerns ng-strand ‘iq accordance with a number of key strategic planning and
me{.ts are‘used to achieve integrated development and planning within
F‘nancéul constramti pri _p].es of e __anIi;SQtCIN and environmental sustainability, engineering excellence and

are focused on rﬂing comr winity

the vision, missi :: ' objectives of the Municipality as reflected in its principal strategic planning
1 : he Municipality has aligned its IDP with the National Spatial Development
Perspective, including the national key performance areas, the Provincial Growth and Development Strategy;
and the Di{t_r,ict Growth and Development Strategy (“DGDS").

management instru ments. Those i

nt of the proposed development of a public resort on municipal land with

Other relev&documents consulted included the ODS, the OGMS, the SDF and the OHSR. Documents not
specifically consulted for the purpose of feasibility, but which a developer should consult, are sectoral plans such
as the Integrated Transport Plan, the Water Services Development Plan and the Integrated Waste Management
Plan. This will be necessary to ensure that the bulk services of the proposed development will be aligned with
the municipal standards, systems and practices.

Requirements inter alio include that a fire hydrant be provided not more than 90m away from every dwelling unit, that
professional design standards must include determining the fire risk category of the development to give access to the
appropriate fire fighting vehicle in terms of road width and turning circle, and so forth.
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INTEGRATED DEVELOPMENT PLAN

The Municipality’s vision is expressed as follows in the 2011-12 IDP: to be a centre of excellence for the
community. Its mission is to deliver optimal services in support of economic, social and environmental goals.
Key to the provision of a better quality of life for all its communities is local economic development. It is
therefore the main function of the Directorate of Economic Development to promote economic
development initiatives, tourism, sustainable job creation, poverty reduction and shared growth that
integrates and, on the other hand, to connect the Municipality, its citizens and its natural resources.

The Overstrand economy comprises 40% of the Overberg distrigtTecon® 1y with Hermanus being the

economic hub of the municipality contributing almost two-thirds o%e econo': ?'c_,quiput. This has led to the

migration of low skilled job seekers to the area, putting pressuresy n, the, ‘ 'ﬁﬂﬁpality to create more

sustainable jobs and there is a growing realisation that unless Qverstrar -“s’_'gimulate: Qre\dgmwth it will
' , W

<

set itsel the goal to increase
( ) *'_Igaive%m'cial unemployment
D n the econom Each ofjthese goals could be directly
addressed by the proposed developm ___,__i"-_pr'djé‘étiag_'_wgll a f”i'ndirectly snic‘-'g_:_
‘Qther industries @nd has real potential to leverage job creation.
Recognising this, Overstrand has identiffed:tourism as é‘xp'riority sector and facilitation of its growth as a
strategic intervention. Str’{tegic interventfc\ns\inc!ude enstf[ing an enabling spatial framework by utilising
inter alia municipal asset?}\_managing natur"alk_ rescurce_gi in a manner that ensures the long-term
transformation and sustainabil\ltv of the econor‘rfir} and,/.f;romotion of job creation. However, since the
Municipality realises these inter\\}én\t!'ons cannot be“implemented simultaneously, its IDP specifically
identifies the private segtﬂr as qzntribﬁtiqg to inter alia tourism development and job creation.
'a\. 2 \\.‘ .

Apart from the Municipality’s role in“specific PPP’s that could for example be part of tourism development
(such as the pr _' osed. oject},';;ﬁe Municipality has a broader yet vital role to fulfil in attracting investors to

Overstrand qg:_ult‘wati' ‘the sespndary industries and businesses that follow.

not be able to meet its development mandate.

e

#

Through its economic development strategy, Overstrand haé(r‘nter a

&

wth of the tourism industry
will have a knock-on effect on all

In order tofulfil its constitutional objectives™ the Municipality depends largely on financial support from the
national arfd\p“mincia ‘governments. The Municipality will receive a provincial transfer of R103,998m over

\q< hich 98,3% must be used for housing. It does not include an allocation for
ec 1amic development and tourism. National transfers focus mainly on institutional strengthening,
infrastelicture investment and the equitable share. It is expected that a Municipal Infrastructure Grant
(“MIG”) (
planning the Municipality will, however, require approximately R100m per annum (2011 prices) for the next

R42,553m will be received over the next three financial years and beyond. In terms of its master
25 years to invest in new and maintenance of existing infrastructure.”
It was previously estimated that the cost of developing a public resort on the De Mond land would amount

to approximately R198m.” Given the infrastructure investment costs set out above, this is not a financial
commitment that the Municipality can afford to make towards local economic development and tourism.

See section 152(1) of the Constitution.
l.e. water R822m, sanitation R668m, electricity R595m and roads R408m.
Estimate of the developer whose development agreement was terminated during April 2010.
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The proposed development may, however, be an attractive business proposition to a private developer if
undertaken “in partnership” with the Council.

It is noteworthy that, in terms of the Constitution, the Municipality is required to be development-
orientated.* The Municipality in its IDP confirmed its commitment to create an enabling environment for
the success of projects, such as the proposed development. Although the seasonal nature of public resorts
generally impacts negatively on the financial viability of such undertakings, the Council is confident that it
can make a positive contribution to promote tourism in the traditional mid and low seasons (e.g. by
initiating or facilitating activities such as conferences that will attract more visitors to the public resort). It
has already embarked on a benchmarking project including the development of a Tourism Business
Barometer to determine the extent of tourism on the economy agﬂ enabg for?astmg of tourism growth
figures through reliable data collection and analysis on an annual b

strategic efforts concerns the Municipality’s goal to implement more fotu 'Broal:l Based Blatk Economic

An important area of socic-economic alignment between the proposed project Kd;he Municipality’s
| 'contractors. This is to be

Empowerment (“BBBEE”) and the development of emerging e enmneurs ah
achieved inter alia through a skills development and mentoring g progra '__me and

such skills. Although some of the job opportunities creaﬂ_duﬁng th . coh ruction“phase of the project
uring the, operational phase of the

Gate poverty
' created Procurement stipulations will include

eloping a database of

would be temporary in nature, it would assist to all
project a significant number of permarient jobs would

H’fhat prefereqc wil gwen ta-emplcyment of local skills and

appropriate BBBEE n‘equiren'ie:ntsi15
labour. In terms of the IDP requirements_PPP proposais l be as.@\essed through the lens of BBBEE and in

consideration of the stat prmmples 3

The transaction advisors foun Q.'\hat the propos devﬁlﬁpment project will be directly aligned to the
Municipality’s economic d?velopm‘egt-;drive, its key priprities and interventions focused on unlocking the
full potential of tourismfﬁd the-creatﬁi of sustainable employment.

e 3 '\

Sgstainable g{gﬁlopmen'

integrilﬁ{he S|
tools usedto.

creation, of inte

plans. As plan’ning is a continual and incremental process linked to various dynamics, it constitutes a cyclical
process which demands continued updating and annual reviews of the SDF. The environmental and social
responsibility with which planning is approached is clearly articulated in the SDF and several of the
objectives could be directly or indirectly achieved or contributed to by the proposed development.

The bioregicnal planning model adopted by Overstrand provides a significant departure from previous
planning models of a Land Use Management System (“LUMS") aimed at protecting ecosystems. Several

. See sections 152{1)(c) and 195(1)(c).

a5

See the Preferential Procurement Policy Framework Act, No. 5 of 2000 (the “PPPFA"), the Preferential Procurement

Regulations (2001) and the new set of Regulations gazetted on 8 June 2011 that will commence on 7 December 2011,
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other sectoral plans which are part of the SDF have been or are in process of being finalised. The KREMP
and the OGMS, serve as examples,

KREMP was prepared in conjunction with Cape Nature, is in its final stages of refinement and is considered
to be of particular impartance for this study. The Council approved the OGMS during January 2011.

According to the Development Pattern Policy for Urban Nodes and Settlements as contained in the SDF, De
Mond falls within the Greater Hermanus Regional Node. Applicable guidelines indicate that as a general
principle, public investment initiatives should focus on strategically located (public) properties that are
linked to the town’s comparative advantage (tourism). The focus should then be to upgrade and develop
these properties to improve quality of life and to establish an e j
partnership with the private sector. The SDF includes as a spec

the Municipality must
ic partnerships with

of the policy and guidelines in Table 2.1 below, as extract
development.

Table 2.1 - Tourism Related Land Uses

_No. Policy statement - S
Eco-tourism accommeodation should only be permitled as a single enterprise. Separate
alienation (Resort Zone |l purposes) should as a general principle only be permitted within
existing urban nodes, rural settlements, the urban fringe and designated rural development
areas (RDA — refer Section 5.4.4). T

Council should only in exceptional circumstances allow separate alienation (Resort Zone i
purposes) within conservation and environmentally sensitive areas, where adequate proof is
P12.2 provided to its satisfaction of the implementation of an approved environmental

management plan and in exchange for designating / rezoning land for conservation

B L e L i D e e ]
A primary requirement of an eco-tourism development should be that the development
should be natural rescurce based f’i‘used on_a specific natural attraction.

P12.1

P12.3

Issue .| Guidelines e i :

Definition / description - Eco-tourism development means a business enterprise praviding

overnight accommodation to transient guests and related holiday

activities often located within a unique setting. The types of facilities
include a range of building sizes, building types and building
arrangements such as:

= resorts {holiday accommodation)

- guest house

= camping

L B - hotels )

@ Land use parameters % Ancillary activities / uses to be shown on a SDP and Council to

approve the use; i.e. lecture rooms, restaurants, tourist facilities,
caonference facilities, spa/hydro wellness centre and any other use
which is in its opinion reasonably and ordinarily related to the resort.

- where more than 5 additional units are permitted on an agricultural
unit, application will be required for resort purposes. Only the
“Tootprints” of the buildings could be rezoned to resort purposes,

-a_u B _ ! depending on the objective of the development.

Deveiopment parameters | » The size of the development / number of units / density shall be
determined:

- by contextual informants such as environmental sensitivity, views,
carrying capacity for the environment, services provision

- on its own merits according to desirability criteria

- with reference to place-making elements (refer to Section 5.3,10)

. maximum density of 1 unit/2,% ha

® A site development plan (SDP) should be submitied simultanecusly for
all development applications. Council to determine conditions of
approval attached to the SDP.

. The cumulative effect of the existing buildings and the proposed
development should not impact on the rural character of the
surrounding area.

. Proof must be provided that sufficient housing exists for farm workers
before additional dwelling units for tourism purposes will be
permitted.

o The resort development should not be subdivided from the agricultural
unit.

- The size of additional dwellings should be restricted to 120m?2,

" Dwellings should be grouped and where applicable, incorporated into
the farm buildings.

i Visual impacts should be restricted and the aesthetic qualities of
buildings should complement the existing architecture and heritage
character of the area.
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Issue Guidelines -
Development form *  Prevent linear development (e.g. along rivers or along the shores of
dams) by strictly limiting development within designated
nodes/ clusters.
Services = Water provision for domestic and drinking purposes should comply

with the SABS's standards for domestic water (SABS 241).

«  Any solid waste that may arise from the proposed development should
be moved to an approved dumping site. The storage/ transportation
of any solid waste should be done in a manner that will prevent any
form of pollution of the environment, including pollution of water
resources.

+  All domestic sewerage should be disposed of in such a manner as to
prevent any pollution of water resources (underground or surface). If
septic tanks are to be used. an impact study should be undertaken in
order to determine the soil characteristics as well as the possible
impact of such disposal on ground water resources.

»  All services should be provided by the developer subject to
requirements of Water Services Act for water and sewage.

3.3.2.3

Whilst the intention with the various plans, policies and strategies inte @
must take place within the framework of the applicable municipal param

; whicipal decision-making. In essence it
addresses the critical spatighi ing"16 growth and development, e.g. the
containment of urban sprawl, i .residential densities and the improvement of social

features (e.g. the heritage are st) mark it as a sensitive area to development and place

restrictions on f

=
-
(=

ent may take place. However, development opportunities do

MS identifies the promotion of a medium density housing node
specifically emphasizes the De Mond Caravan Park area as offering an

ent. In fact, the De Mond Caravan Park in its current state is almost paradoxical
: rea adjacent to it.

Jin any of the planning units but are flanked on two sides by planning units 4 and 5 for which
a variety of densification interventions, some incrementally, are proposed.

The ownership of the De Mond area is indicated as municipal owned and it falls partly within the current
urban edge as defined in the SDF. The Kiein River Lagoon, Prawn Fiats and Sea and Sand areas seem to fall
outside the urban edge. The Municipality has, however, confirmed that from a municipal perspective, public
resort facilities may fall outside of the urban edge. It should be noted that the Municipality must ensure its
viewpoint is in alignment with the Provincial Spatial Development Framework.
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The land use of the De Mond area is indicated as structured open space Resort Zone 1 with the lagoon front
as Open Space Zone |l. De Mond is characterised in the OGMS as a special area within the green belt. Any
development would be seen as a Green Corridor Development with the opportunity being to improve
equitable public access to this municipal resource. The inclusion of the other areas (i.e. Klein River Lagoon
area, Prawn Flats and Sea and Sand) in the proposed development could enable orderly development. This
may be achieved while retaining the current low density character and ensuring environmentally integrated
activities with minimised and controlled disturbance of the natural environment within the applicable
sensitive areas parameters,

3.3.2.4 OVERSTRAND DENSIFICATION STRATEGY

3.3.2.5 OVERSTRAND HERITAGE SUH\."E{{;E--P.GIF[W\\!" \ ‘~-'-
3 < :

y

48

/l. . ¢
coastlir’f( as Mng the na

¢

Growth management is essentially the result of key spatial concern\;\:uh‘rch a3 _' inter alic addressed through
densification strategies. The Overstrand Densification Strategy therefore “feo s.into the OGMS. The
Densification Grading of the De Mond area is 10 — 20 DU/H and the De Mond Caravan®ark is 9,3 hectares in
size. This is substantially lower than the current usage which relates to 3 ﬁnd|V|dfﬁ-§ara¥an stands in
close proximity to each other. As far as the proposed dev Z;/;}ment Jis col d, the Tmpact of the

ectent)ﬁe of det q}opment would allow
substantially more open space resulting in a lower denSIty developme :

suggested densification should be limited given that the e

i

Heritage issues are addressed within the'lggal context of. rlmhy the provisions of the NHRA.* The SDF
contains a Heritage / Land’sg\ape Caonservatio *{’ohcy in compiiance w?fh the NHRA. The overarching heritage
policy requires the Mummpafrty\tn coordinate ahd\manage the protection and enhancement of the unique
character of the region and to ensure that appropri‘ate heritage management practices become an integral
component of overall mumapal management The “Heritage Survey Report points out that property
development that took pia:e without a He\tage Impact Assessment (“HIA"), have had 2 major impact in the
cultural landscape along{he sou/ coast

B A
THere are n(z ?:Ietiﬁ I (\Wud] s\o'f places or archaeological sites in the immediate area of the
developmen lands st ne by the Heritage Survey identified the mountain ranges and the

ural landscape frame. The proposed development would be located on the
ified as the coastal interface zone which has high social and aesthetic

1 “heritage overlay zones, i.e. areas where the existing nature and development

growth m \
significance and's

ra" erbe directed to other areas with greater capacity for growth.

The herit g&-survey makes provision for proposed heritage conservation areas and special areas. As stated
De Mond is regarded as a special area. The survey specifically states the following:

“That an area including the coastal zone from the new harbour to the ofd harbour, and from the Marine
Tidal pool to De Mond, and including the cliff paths and the interface between the built edge and the natural
coastal environment, be proposed as a special area. This would apply to areas not already covered by
existing environmental legislation, such as tidal pools and beaches. Attention should be given to the
protection of the elevated sea views and scenic links between the natural and built environments along this

Act 25 of 1999, See for example the requirements made in section 38 relating to notification to be given to the competent

heritage authority of proposed developments.
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edge. Special policies and guidelines should be prepared to safeguard these landscape qualities, and may
include the following:

Subdivision and density controls along the sea /suburban edge;

Height and roofscape controls;

Protection of private garden landscapes along cliff paths

Retention of Single Residential zoning status in sensitive areas;

Controls to avoid the interruption of sea views; and

Garden boundary wall controls adjocent to cliff paths and other sensitive areas.”

Y ¥V Y ¥V V¥ ¥

The proposed development will have to comply with these criteria-and ajfh.to contribute to the heritage
character of the area. As indicated in this report a landscap
development. Base information is already available as a landscape architect :
for the earlier development proposals that did not materialise. The | L took the heritage
characteristics of the site into account. : ;

e master plai

A" that provides various

g. To giveigffect to the provisions of ICMA and to
include municipal planning fé: i er review. The Municipality is committed to
the clear vision and strategic i ViPa P roposed development, given its location in
terms of the estuary as indicated" ¢ ere to that vision and objectives and, where

applicable, assist with the

KREMP identified four key strategic areas that are already in various stages of impIa'—.'m»entatii:m.“s In respect
of each of these key strategies, the Municipality is an important role-player both as implementer and

enforcer of implementation.

The National Environmental Management: Integrated Coastal Management Act, No. 24 of 2008.
That is the establishment of the institutional arrangements which include the KREMP Forum and a Technical Working Group;

improving the quality and flow of water to the extent that it is safe for swimming all year round; getting users to attach greater
social and economic value to the estuary and the municipality and land owners to introduce land use management measures
and practices that safeguard the health of the estuarine ecosystem.
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In respect of water quality the Municipality will through its water quality practices as inter alia also outlined
in its Water Safety Plan, pursue a multi-faceted campaign to ‘clean up” polluting activities and installations
which may include holding national and provincial departments responsible for their obligations in terms of

water legislation.

KREMP puts forward three important strategies to integrate KREMP in land use management. Firstly to
integrate the spatial implications of the KREMP into the Municipality’s SDF (refer to Figure 2.3). Secondly
the adoption of a Coastal Zoning Scheme as contemplated by the ICMA and integration thereof in the
Municipality’s LUMS (refer to Figure 2.4) and, lastly, the adoption and implementation of the guidelines
supported by its Biodiversity Assessment (refer to Figure 2.5). 3

-
-----

Estunrine Zaning Scenk Route (R43)  — « - :
Rl Corseranon i Recrention ——— Ewisbng Hoad - '] r
I Conservation 2 I restrctra T ——— - -
' RO Development Nade B sancwery L
Core Agrcufure 4
e ] B Pubsc Recrastona] Modes (mdwaine) "
b b Putalic Accase Vimrs (indic sinve)
© 0 Rurs Town (Infrastiuctine conwmamnts | J A

3

15

‘Coastal Boundaries

Protected Areas
. Recreation [ Coastal Protection Zone [ Private Mature Feserve Lo Keryseisterge Ridgeline
I Resticled [T Coastal Publsc Property [) Haticnal Hertage Sne [ Lrtan Aren
. mm {771 100m High-Water Merh Oifeet 1 Local Aunorty Nature Resenve (1 Cadastie

A

Sancuary
© Estusry Zone Beacons [~ 1km High-Water Mask Offset [ ProvinGial Mature Rieserve
— Estumry Zone Lines | Management Overday Zonel -

[} 16

3




102

43|15

Figure 2.5: 1 Draft Biodiversity Assessment of the Klein River EM Area (Source KRE MP)

42

= Coaslal Sediment Tranponation Processes

Terrestrial Biodiversity Value-Sensilivity
o A\
Bl Moderste-Hgh N

The proposed development sites are a
e within the Coastal Protection Zone.
of land that is adjacent to coastal public

development will fall withifi.1 kilometre of th

um, to be managed, regulated or restricted.

ons that will apply within the coastal zone will be incorporated into the
is currently being compiled.

the area must be subject to stringent measures to protect the estuary and provide access
thereto, as more fully explained in its operational objectives and management guidelines. The specific
supported and non-supported uses and activities which the KREMP would like to see becoming Council
policy and part of the Overstrand Zoning Scheme are as listed below.

H A coastal zone is defined in the ICMA as the “erea comprising coastal public property, the coastal protection zone, coastal

access lond and coastal protected areas, the seashare, coastal waters and the exclusive econemic zone ond includes any aspect
of the environment on, in under and above such area.”

See section 24 of NEMA, the EIA Regulations and Listing Notice 1 published in Government Gazette 33306 (Notice No 544) of
18 June 2010.

S0
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Supported uses and activities;
» Line fishing from the shore or from a boat or craft in compliance with MLRA permitting system and

bag

»  limits,

> Buait collecting, subject to periodic review, in complionce with MLRA permitting system and bag
fimits.

» Collection of mud prawn, sand prawn, bioodworm, pencil bait and tapeworm restricted to daylight
hours,

# using legal implements.

» Canoes, kayaks, paddle skis, rowing boats and other low impact non-motorised craft.

» Motorised boats < 7Hp in transit only e @ o

¥ Sailing and para-sailing — only registered participants durr‘rétd ufh u‘:r‘fad negattas

» Bird watching, hiking, swimming, non-destructive scientific re u‘“fﬂ- <L

% Agquaculture enterprises, subject to EIA, licensing and concessions awarded. through open and
transparent g ' -\J'

» procurement processes. '

» Sustainable levels of harvesting of plant material fror(estucby hﬂbrtatk%;\;uppoft fob creating

enterprises
* and livelihood strategies.

A

» Rehabilitation of the nparran re! eme

» No capturing or removal cf fish dyr

No capturing of lifie fish species w:i’h{ast nets, sen\ nets, gill-nets or traps.

No removal of ino}?ggnous vegetaﬂon,\qqﬂantm f any material (except where rehabilitation is
underway), ' §

> No fertilisers or pesticides ?n{he riparian reserwa

» No jet skis. No 6ftoa§\ed boars‘{-\ 7HP. No skiing.

v ¥

» Nosail craft exeept as shpported \.\

» No sand mining. . b
_ = Infrastructure and munici
“.*» No'hridgesorc

Ewat the propos ! development will require a hydrological sensitivity analysis and geotechnical study.

ALIGNMENTQF. PROJECT

The transaction advisors conclude that the proposed development project is directly and soundly aligned to the
Municipality’s economic development drive and its key priorities and interventions, focused on unlocking the full
potential of tourism and the creation of sustainable employment.

Furthermore, that it is aligned to the SDF, the OGMS and municipal densification objectives. The proposed
development will have to comply with heritage and environment protection requirements. In addition to the
applicable statutory requirements, the relevant competent authorities may impose further requirements to be
complied with as conditions of approval.
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MunicipaL CapACIiTY AND MANAGEMENT CONSIDERATIONS

MUNICIPAL STAFF

Except for the oversight of the Municipal Manager and the inputs to be provided by the Chief Financial Officer
from time to time, the functions related to the procurement, management and monitoring of this project to
develop a public resort are all located in the Directorate of Infrastructure and Planning (“DIP") with qualified
staff heading the various divisions. Included herein are the divisions of Water and Transport, Electricity, Solid
Waste Planning, Town Planning and Property Administration, Project Management and Development Control,
Building Control, Environmental Management Services, Geographical Information System and Planning and
Provision of Bulk Infrastructure. {’f B /_

To complement the expertise and capacity located in the Town Planning g?id Prﬁ'peftv \ ministration Division as
the division mainly responsible for the project procurement, administrati managen‘{ent of the project’s
implementation, the Municipality has appointed the transaction adwsqrs, AQ\

The DIP has undertaken master planning of the engineering |r¢'ast icture 1 uirements\lxe water, sanitation,

roads, storm water and electricity) linked to expected sho edium and long term development projections

pment. It alsg\as the expeftise to approve engineering services

i ti: ensure.water a siition systems planning. The DIP

' g.m.f:th cone:ag s, developers and contractors and will conclude a
r\kti\ng the | {Ik service contributions.

which inter alio include the proposed devel

designs and standards for new developm
staff members have adequate skills to lia

|
% oy b ;
The DIP has in the past, through its divisions working .together/ﬁn an integrated manner, managed cther large

projects., The transaction advisers arémnfident that itmu{zafn.be able put a project team together that will be
able to manage, monitor and cantrol the various aspects of the project development cycle.

service agreement for the new development i tﬁve of regu
¥

Irrespective of the lizison that a deu;per bﬂ ve with the KREMP Forum, the Heritage Committee and other
environmental groups; it.can be expected at the I'Dlum-:Jpahtv {as an important participant in these forums and
committees), will.e sme% views fenwr nmental stakeholders are solicited and their interests served as best
poss ntﬁgthrough%:}evelop ant, Fo dnstance to meet the stringent water and wastewater quality standards

f the Depé:tment Water Af

ﬁ't can be expected that the Municipality will expand its quality sampling
t. Logically these management and monitoring operations will have

eratmnai’budge »m\p\hcat sQ?_ but none is expected to fall outside the budget or having an over-expenditure
impactithereon.

Although : '_{:ract management, monitoring and performance reporting in compliance with Section 46 of the
MSA and ;&ﬁgn 116 of the MFMA will primarily be a function of the Town Planning and Property
Administration Division, the nature of the development will require the Municipality to establish adhocracies of
expertise dealing with specific matters as these arise. The latter division will also have to deal speedily and
effectively with the number of consent uses expected due to the primary zoning uses of the land in question not
making provision for all the components (e.g. conference facilities that will make the development sustainable
notwithstanding the seasonal nature of tourism).

An essential stipulation in the development agreement should be a three-year review of the contract, not with
the purpose of changing the goal posts, but to iron out and refine problematic issues which will in their original
form not be sustainable over a thirty year or more period.
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Given that any bulk infrastructure systems will form part of the council's assets, these will have to be recorded
by the Financial Directorate in the asset register with depreciated values based on an annual condition survey.

It is the objective of the Municipality’s Directorate Economic Development to build and maintain cordial

relationship with its provincial and district tourism partners. It may therefore be able to assist to speed up the
processing of the EIA application.

FINANCIAL OBLIGATIONS

The transaction advisors believe that potential municipal financial obligations flowing from or connected with

the proposed project will be limited to the following: /‘ : \2 y

Demaolition costs;

b

» Costs to maintain insurance cover in respect of municipal assets SUQ bulk infrastructure;

¥  Costs of municipal staff (e.g. that of the Project Manager and staff as:::féhted wrth th \adnﬁ'lrnistratlon of
the long term lease agreement); /

# Costs to comply with health and safety legislation; .

¥ Compensation payable in the event of premature can ellatlun of l@as

¥ Lepal costs to resist claims from currentlessees or é} obtain ejectment order

»  The provision or upgrading of extefnal bulk ordink municipal servicé\si,{j ;

%

Costs of the transaction advisors aﬂ\.advernsemen(costs, b

% N .
The developer should contra‘f:tually be made responsible fori\,'me costs of demolishing buildings and other
structures on the project site, such.gs the ablution b!oc{(\sand C|fL;bhﬁUSE.

\\ ;

The costs of maintaining insurance cover\respect of muntcipal assets such as infrastructure and buildings on
the property is normal Expendl‘tu e that would have been incurred if the project would not have been
undertaken. It should be made a ttyn of contract that, from date that the developer takes possession of the
municipal property cerned, theide ve\I\“ er sh:ﬂ“be responsible to arrange and maintain insurance cover in

icipal a ets on r under ‘the property, until same is demolished or removed with Council’s
S, | =

ysent;This app ._c:h will res‘i{lt_in a
< :

The Council will not be P

respegt-of the my

aving on current municipal expenditure.

uired t-::-\.ippoint additional municipgl staff to assist with the proposed project. Staff
uncil (e.g. the Project Manager and staff associated with the administration of the
| lease agreer ents) may be required to assist with project planning, implementation and operational

matters (e.g. receipt of rentals). The municipal expenses relating to existing staff members would have been
incurrhv n if the project would not have been undertaken and therefore do not represent additional
municipal expenditure. The operational costs associated with the administration of the leased property should
{excluding the added contract management responsibilities), be less than current expenditure as only one
tenant will remain. The operational budget of certain divisions {e.g. project management and environmental
management) will have to include responsibilities linked to the development for the planning and
implementation phases of the proposed development.

The health and safety legislation squarely places certain obligations on the Municipality as landowner. The
Council may (and should) protect itself against claims made under the health and safety legislation in respect of
incidents occurring on the property to be leased on a long term basis to a developer. This can be achieved by
inserting appropriate conditions of lease which will place the onus on the developer to arrange and maintain
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adequate insurance cover to the Municipality's satisfaction; and to indemnify the Municipality against all claims
that may be made or brought against it under or arising from the provisions of health and safety legislation.

If dealt with as per the different lease stipulations and, as suggested, in a fair and equitable manner, the
Municipality should not have to spend any compensation or other legal monies on dealing with its current land
lease stakeholders except for the fees of the transaction advisors facilitating the necessary contractual wrap-up
arrangements. If the Council should take a decision to prematurely cancel any of the current lease agreements,
it probably will attract financial abligations arising from such cancellation. The Council itself is in control of its
decisions and can avoid attracting liability by not cancelling any lease agreement prematurely. However, the
Municipality may have to incur legal costs to resist claims from current lessees or to obtain ejectment orders
against occupiers. It may have been necessary to incur such expenditure.even ifthe development project would
not be proceeded with. In order to comply with the conditions of the '_g_lévant ' Grant, the Council must
take effective steps to ensure that those conditions are complied wit K;f_}l_l._t'l:)g;sj Jmay include legal action

against occupiers who are not prepared to vacate the premises after the cur{%nt'léase agi‘t’-\\(;.‘_(ments have lapsed.

A

In terms of standard municipal practice conditions of approval impi __'sggk-.qlnder LUPO makes-the developer
responsible to provide at own cost all the required internal munigipal serv s as w\elk-_,a\s for the cost of link
services. fr‘ p

e S ; -
Section 42 of LUPO also empowers the Cp ndi'-t&%jre f "_.-_a developer as‘condition of approval that a

financial contribution be made to the Murficipality for municipal expenses incurred in the past that facilitates the
proposed development and/ or to fund or I ide engi::zgﬁﬁrg s::%:{l!*s that are directly related to the needs
arising from the development: Basically the thinking behfnd\'\he relevant provision is that any formula for
contributions in respect of the cost of providing serw'{.es shou!d_}'znsure equal treatment; more particularly that
the residents of the “old town” shbqld not subsidise ‘ﬂqg ne_y'development and that neither should the “old
town” derive any benefit from tl"l_e new 'Be‘\:telopment, unle§§~a'_ deliberate decision to the contrary is taken.
= b
Fii e A

The Municipality has a Deve?lopment}‘,ontrit;hﬂgn Policy which forms part of its Tariff Schedule. The DIP has
master plans in place for all m"unrcip i bu'lk-{ewfceg‘and continuously updates same to reflect supply and demand
projections, the proposed_density t‘oposali'--a[jpl maintenance costs. DIP is therefore able to do accurate bulk

gc : ; ng{ée Municipality (and therefore land owners in the “old town”) does

.

service contribution'calculations, ens!
ndf have t%fund ugmentati 'Q,.\eof these services using own capital. In appropriate circumstances the
{iﬁunicipaﬁty a{equi'aqa\-)g\ewelop r.to install or upgrade municipal services in lieu of payment of development
ntributions. % A
o

p ) N
The 0‘&'{: identified a new water reservoir to cater for increased demand as a medium term requirement,
malinly due to the impact of increased densification in Hermanus East. A short term requirement is the upgrading
of the Scou}\d d.De Mond pump stations for which the Municipality has voted some funds, but may prefer to
spend it on otherpump stations. It is accepted that the Municipality will determine the bulk service contributions
to be paid by the appointed developer, based on the developer’s SDP and will require the developer to upgrade
the De Mond pump station as part of its reticulation network.

The costs of the transaction advisors are directly related to their time required to perform the necessary work
relating to the project. In addition to undertaking this feasibility study, they will be required to assist the
Municipality with the procurement of a new developer for the proposed public resort, should the Municipality
decide to go ahead with the proposal. The quality and innovativeness of the developmental proposals and the
complexity and extent of contract negotiations will have a direct impact on the time required by the transaction

advisors to perform their work,
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The Municipality should place the onus on the new developer to apply at own cost for all necessary approvals
and authorisations in terms of the applicable legislation. If this is done, the Municipality will not incur any
expenditure in respect thereof and further inputs from the transaction advisors in respect of land use and
environmental matters will not be required, which will translate in a saving of municipal expenditure. Further
municipal costs relating to the project should, in those circumstances, be restricted to the costs of statutory
advertisements which the Municipality will have to place relating to the invitation of proposals, the letting of
land and so forth. The Municipality may, however, be required to incur costs to obtain realistic market valuations
of the properties concerned.

The Municipality will terminate the current short term lease agreement of the historical Selkirk Cottage when
required. This will pose no problem or financial implications. o <\ y

Based on the above it is not foreseen that the project will require pjtaj‘i.ré"/asts or place any significant
operaticnal financial burden on the Municipality. p : '

The Municipality receives grants for the upgrading of infrastrufw , but th se grants are earmarked for
‘be available for use n@e area where the

development is contemplated. : _— v \\ £
- @

4.3.1 ROADS B \ [/
& \b .

The R43 provincial road runs a%ngside the eastern't order of th% area. According to the OGMS, the existing and
well maintained collector and local'woad systems of ﬂ-re\Henpénus East Planning area are currently operating
within acceptable levels of service. It is'possible as indicatéd\l‘w-the OGMS, that the road systems would be able
to accommodate the increas‘;d"deq_sities B’h{:sed by the OGMS but it cannot be assumed that the number of

4.3 AVAILABILITY OF SERVICES

previously disadvantaged areas. Those grants wiu‘gherefore%
-

users added to the [mmedia\'te road Tnfrastruc ure would not in itself justify an upgrading of any of the feeder
roads. The extent, size and cﬁaractfef of the proposed development will determine if the developer must include
a Traffic Impact Aﬁ%ssnlg_nt withiﬁ‘.e ElAL .S\ha_::-uld it be determined that the development necessitates an
upgraﬁ{ng of thefroad syst&\{jt_wilt%g-fcr&i;p cost of the developer. Similarly, the traffic impact assessment will
be used t ~deterr ine if the\éxm;o';éi' might be partly responsible for an increase in the maintenance

ts of the Mumicipality. Of certainty the access road/s to the development will need to be
twork of roads will be part of the development.

There is a local:water supply line to the De Mond property which has sufficiently capacity for current use. An
independent investigation conducted by GLS Consulting Engineers prior to June 2009, concluded that the
Voélklip water reservoir of 4500kl has sufficient capacity to serve a proposed public resort development at De
Mond. In May 2010 the OGMS concluded that although the bulk water supply to Hermanus East area is regarded
as sufficient, the potable water treatment works are operating at capacity and will require a costly upgrade to
provide for development in the existing as well as the future areas; the water network was old and required
replacement and an additional water storage reservoir will soon be required to service Hermanus East as and
when further development takes place.

The De Mond site is currently partially serviced by 75mm diameter asbestos cement pipes and small diameter
pipes installed on an ad hoc basis over the years. Should it be required, the Municipality will be able to indicate
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all buried reticulation services installed by it and the current occupants of the De Mond Caravan Park should be
able to verify the location of additional water lines and power supply connections which may have been installed
by them but not recorded on a layout plan of the park. However, it will probably be best to abandon the current
internal distribution system.

The main sewage collector line runs along the northern border of the park to the De Mond pump station with
the Scout Camp pump station further east. Sewage from De Mond, Lakeview (approximately 20 chalets owned
by the Municipality and located opposite the R43} and the KRLP is pumped by rising main to the Scout Camp
pump station from where it is conveyed to the Hermanus Waste Water Treatment Works. An independent
investigation undertaken by GLS Consulting Engineers prior to June 2009 showed that the existing Voélklip
sewer network will require upgrading to meet the demand of a propos pubi{:sc/; development. Upgrades
mentioned were inter alig a new rising main to the Klein River Pump Station and the pump station itself. A new
internal sewage collector system draining to the existing or mare sewage’
capacities of these pump stations would therefore need to form part of
development would in the medium to long term require an upgrade of and acohnéction to 'h@{qjkéwastewater

ions will be required. The
anning and further

The assessments referred to above do not provide a basis for pi tent and nature of
the development is known as indicated on the Snte Develnp er Ftan of the deveiopthhat the Municipality will
be able to determine the ‘cradle to grave i 3 rnent on th ulk vater and sanitation services

ELECTRICITY

According to the OGMS, sufgfent capacnt\w{ currently available to serve the needs of Hermanus East but the
demand trend is increasing a{\nd will have.to be“rgrefully monitored. Apart from that it would be feasible to do an
audit of the bulk Eskom electricity pply‘and distribution network to see if it would be able to accommodate
the pEpcsed }ncreagedde’nsrtles in Hermaj:s\gast

q to DE Mond, KRLP, the De Mond sewage pump station and Lakeview Chalets on the other

m a8 50kVa pole transformer. An analysis of the cumulative demand of these
mes, clearly indicates that there is hardly any spare capacity available.

It is not assible to determine the power demand of a new resort development unless the nature and extent of
nent is known. The Site Development Plan of a selected developer will be used to determine the
power supply needs of the development, the short, medium and long term impact thereof on the bulk supply
and distribution network of the Municipality and the costs to be apportioned to the bulk services contribution of
the developer. The internal electricity network would be the developer’s responsibility as approved by the
Municipality.

WASTE

According to the OGMS, sufficient solid waste capacity exists to service the town. The proposed development is
on the existing municipal refuse collection route and the Voélklip drop-off site is not far from the area on the
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R43 towards Stanford. In accordance with the municipal by-laws, a refuse collection enclave will have to be
constructed at the service entrance to the development to enable the Municipality to remove the refuse.

ASSET MANAGEMENT

Section 63 of the MFMA requires a municipality to manage its assets and liabilities. Erven 5327 and 4831 will
remain municipal property and must, as is currently the case, be reflected on the Municipality’s Asset Register,
be dealt with in terms of its Asset Management Policy and the Generally Recognised Accounting Practice
("GRAP") as applicable to municipalities. The land lease will classify as a finance lease earning rental revenues
and subject to capital appreciation to be accounted for in terms of GRAP 16, the accounting practice applicable

to investment properties. y . (\ y

. i

"'torpﬁliaﬁc" with the Municipality's
Development Contribution Policy will become part of the Municipality's infr tructural astets and thus will need
' [reménts of GRAP

S
luded in its maintenance

Any bulk infrastructure paid for in full or in part by the developer i

to be reflected in the Municipality’s asset register, annually verified and ahgnéd ith the req

17 (the accounting practice in respect of property, plant and equi fment) and be

In terms of its asset management policy an;‘gpgegg,_res, the M
included in its asset register and the devel@per for its ¢
lease contract. @

€

BBBEE AND SOCIAL DEVELOPMENT ANALYSIS )
.\\ \.1\\ ’}

Job opportunities created during the\ccqsatruction phase“of thé project would be temporary in nature but will
assist to alleviate poverty. During the oper t\ignal phase of the'project a significant number of permanent jobs will

4 -
be created. i . Q

T S -

The Municipality is Cg"m'ttEd to thépro%‘otion of BBBEE. It is therefore necessary to achieve socic-economic

alignmafit betweep the ﬁ?up{s:d p jject and‘the Municipality’s strategic efforts to implement more focused

E?E Developmet 'grc-posa ill be aSﬁ_‘ssad through the lens of BBBEE and the municipal principles to develop
- erging entfepreneu and contr‘a\:t\\s and give preference to employment of local skills and labour.

rms of sections. 21 a I~ 8 of the SCM Regulations, all bids must be evaluated in accordance with the
Munl éSCM the\PPPFA and the applicable Preferential Procurement Regulations. In terms of the PPPFA
and its R ulations, bidderswill be able to earn preferences for elements such as the number of specific designate
representatl in management, transfer of skills, equity employment, indirect empowerment by procuring goods
and services frbm;;pecific designated enterprises and socio-economic development initiatives in terms of the
BBBEE Scorecard to be included in the RFQ/RFP.

STAKEHOLDER ANALYSIS

As owner of the land earmarked for the proposed public resort and having to ensure a financially sound and
sustainable development is procured to the social and economic benefit of its community, the Municipality
(represented by both municipal officials and town councillors) is an important stakeholder. However, there are a
number of other stakeholders who have rights or interests in the matter, the views of whom must be taken into
account, acknowledged and/or protected in the process now in hand.
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DE MonDp CARAVAN PARK ASSOCIATION

The Municipality has over the years maintained an open and transparent relationship with the DCPA. On 20
December 2010, the transaction advisors met with the DCPA at which meeting the Municipality formally
confirmed its intention to put the proposed development out on tender again after following due process
commencing with this feasibility study. An outline of the content of the study and the estimated procurement
timeframe were presented. The projected timeframe was estimated to be two years but possibly shorter
depending on the legal process advised by National Treasury.

The DCPA voiced concerns regarding the sustainability of the proposed developm ent g‘wen the current economic

climate, repeated its 2009 AGM recommendation that the proposed dev Iopm ut on ice for a period of
five years and requested a fair process providing their members adeqxée time 1 age their own interests.
Subsequently National Treasury advised the Municipality to follow the shgrter P as prescribed by the MAT

ith & proces dla ram indicating the

Regulations and the Municipality, through its advisors, provided the DCPA
estimated target date for finalisation of a new Lease Agreement with a deve per. as Junez h 2

It was agreed that the Municipality and the DCPA including th{jexte i should have a shared
information base, be transparent and meet as and when the p\foce55 eces ee
channels open. The DCPA was requested to gwe feedb of their
undertook to meet with the DCPA’s legal a(yﬁ‘-or Q‘\

The DCPA at its AGM decided to improve tﬁb@ondﬂmn of th Y\E\Sblu‘tld blocks and fences at an estimated cost of
R100 000 with individual meql:ers. commnttm\g\to the upgrah\ng of their stands — an envisaged spending of
R1,5m. The DCPA requested the municipality to asm.ﬁt with the Upgrading of the internal roads as apparently it
was done by the Municipality in the\past The Mumcnba\ll\ty was not prepared to invest additional funds due to
the current and envisaged set of cnrcums;tances and 1nd|caththat the total rental saving of R0O.5m (if calculated
until February 2012) could be sed by theﬁ% for this purpose. given that it is contractually their responsibility
and for their own use. f e

N
\

N
k.

W

I CQA’S legal representative on 2 March 2011. They noted the

The transaction afisqs met wi
' :  reasons put forth to support their expectations. These matters will

DCPA m

expec%:t_ions of

'L N PA
gGoo RK

The Municipality has a2 good relationship with the Body Corporate of the KRLP. As with the DCPA, the
Municipality also had a meeting with the KRLP’s representative on 20 December 2010, at which meeting the

KLEIN RIVE

Municipality formally confirmed its intention to put the proposed development out on tender again after
following due process as outlined at the meeting and that, different from the previous tender, the envisaged
tender will include the land on which the KRLP Is situated.

The KRLP’s first choice as communicated would be to become part of a proposed public resort development,
preferably still managing itself, but the members are open for different options and quite prepared to make a
financial investment. The last recorded sale of a KRLP property was approximately two years ago and based
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thereon the smaller units are worth between R350 000 — R400 000 while the larger units trade at R0,5m. From
the Municipality’s perspective as communicated, its primary goal would be to see the KRLP accommodated
within a sustainable development, but keeping in mind that it has to pursue a total solution for the land in
question which would not be open to any disputes.

It was agreed that the Municipality and the KRLP keep channels of communication open, including feedback on

this document and process. The representative of the KRLP gave the transaction advisors the assurance that he
has been mandated to represent the KRLP in discussions with the Municipality.

WALKER BAY ADVENTURES

it},ed to re"{:fa/'r extensions of the lease
ttheWBAeincluded in any further

\\» y

-

The communication between the Municipality and WBA, is mostly i
agreement. As a land lease stakeholder, it would be fair and reasonable t
meetings with the other lease stakeholders.

SeEa & SAND f(

The communication between the Institute and the Municipa ;_ty is limited and :"y»_initiaf'ed if a specific issue

necessitates such. As a land lease stakeholderitwould be f r and reasml le tha ':-th'e Institute be included in
any further meetings with the other lease St '}cé’ﬁolﬂéﬁ}and it should be ke -;ij_\:'n‘iind that its lease agreement

will only expire on 23 August 2014. b ¢ \

) \ §

. .
SELKIRK COTTAGE \ \ ;

Selkirk Cottage, approximately 150m"7:\.in size, is situat‘éq cﬁ( the Prawn Flats. It is the fenced, standalone

historical building owned by 'c};e'Municip\élin and currently occupied in terms of a short term lease. The cottage
is listed on the Heritage Regiﬁ'ier anddue to its historical value, the Municipality intends to keep it and terminate
5
the lease agreement when required. {!‘ug Municipality will restore the cottage as and when required. A
developer will be e?p’écted to include the cottage in its terrain plan and ensure it is not damaged in any way.
o \

e
RS

Y

. STAKEHOLDE

_ '-_g_;onsult'ed by the Municipality (when having to decide on whether it would grant
'.a'pplicé ns) ;iﬂstw a procured developer in complying with the applicable legislation, would inter
i _ﬂtﬁ'ﬂeritage Caw
develop "ént. These partiés will, through a public consultation process, also get an oppartunity to comment on

ittee, the KREMP Forum and envirenmental conservationists with an interest in the

COMMUNITY

The expectation is certainly that all jobs created would benefit the local community and that affordability and
value-for-money principles are adhered to. The community who may share in the use of a public resort and who
will benefit from the social and economic spin-offs in respect of tourism and job creation is an important
stakeholder. The community will, through a public consultation process, get an opportunity to comment on the
feasibility of the development project.
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TRADE LUUNIONS

It is not envisaged that any of the Municipality’s employees will be directly involved in the propesed
development project. The Municipality is thus not legally obliged to consult the trade unions, but will
nevertheless make the feasibility study and the proposed agreement available to the trade unions for
comments, if required.

CONSULTATION PLAN

As indicated above, meetings have already been held with impo g 'stakeholders to ensure
transparency and fairness. The Municipality will make any studies and/
stakeholders following processes as stipulated in either the MSA (refer to™

MAT Regulations and other applicable legislation, depending on the circums

ts available to identified
21A), the MFMA, the
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SECTION 3: PROJECT ANALYSIS

STRATEGIC IMPORTANCE

The proposed development project is directly and soundly aligned to the Municipality’s econemic development
drive and its key priorities and interventions, all of which are focused on unlocking the full potential of tourism
and the creation of sustainable employment. It is also aligned to the SDF, the OGMS and municipal densification
objectives.

The proposed development will have to comply with heritage protectio -:and en&tenm’éﬁtal requirements, some
of which are to be found in statutory provisions and the other that may b Jmposed@v the competent authorities
when granting approvals or authorisations required by law.

PROJECT ABILITY

If a private developer funds the proposed public resort deve Qt, it will in plv that. the Municipality has
complied with the relevant cendition of the Crown Grant ith{.‘ut using epormous amounts of public funds to
perform this obligation. The transaction advtscaré_ j ':_u;-nf:de ' that such a evelopmént will provide Hermanus
with improved means of accommodating daff tourists, Iargﬁtourls ~groups and th
ete suc-:essfuﬂy with nearby facilities such as Arabella and improve
low seasons\gn add|t\o.q the establishment of hotel and other
of the Ioc31 community. All development (e.g. residential

mmmermal market in need of

conference facilities. It should be able to com

visitor figures, especially in the traditional mid
public resort facilities could cater for various nee
eIKF lities) will be db within the boundaries imposed by an environment

sensitive to exploitation of its uniqueac%@;:ter and heritag \q\u!ﬁies.

y b, "

The proposed praject preset;tds thégl\v‘iunic]f:aj‘i‘ty with the opportunity to turn the current uncoordinated
usag;ﬁln\to an o}’c@rly, coordinated, integrated and well-managed development
tention is, that the proposed development will provide the broader public
al ress \ce$ in an orderly manner and present the opportunity to better

accommodation and recreations

arrangement of the existing |3 i
and use of mumclpalfﬁropertv The |

with m(re equitable pccess.\ts%:lunl

manage ﬁ'ollurjon pr '_entlon an oonsermtmn of the biodiversity of the Klein River Estuarine.

anckermanus where the R43 enters it from Stanford, the development should
tribute arid enh\ the pristine character of Hermanus East and Voélklip and contribute to the image of a

prrde in |ts earance.

During const' ction of the facilities it will be possible to create a considerable number of jobs varying in skills
requirements‘;\‘d@uration, but contributing to the livelihood of the local community. Fully developed, the resort
should offer valuable permanent job opportunities again with varying degrees of skills and expertise. The
opportunities offered for the development and transfer of skills are significant and not limited to the resort given
the potential impact of the resort on down-stream economic activities by capturing a larger segment of the
econemy either through the tourism, commercial, training or recreational facilities it will offer.
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PrOJECT ASSET PROVISION

The Municipality will be responsible to make the municipal land concerned available to the developer on a long
term lease basis. It may well be that it would make business sense for a developer to retain some of the existing
structures on the property, even if only during the construction phase of the project. This may require that the
developer concludes an agreement with the rightful owners of such structures (e.g. the owners of mobile
hu:mrues.)_!‘1 The transaction advisors strongly recommend that the preferred bidder not be required to negotiate
settlement with any of the parties that have made permanent improvements to the municipal land.

It will be primarily the Municipality's responsibility to ensure the entire portion of land is an asset to the developer
and not in parts a liability. In this respect it will have to be able to give full.éEsurar‘Q:n‘g«fecord it as such that the
developer will, within the conditions lmposed by the competent authorities, be able to erect on the land all the

: sa,rste\ﬁ}\will be regarded as part of
'dmg it ove mo the‘i‘dq‘telcper Although the
existing sewer pump stations will serve the development and mgst as such b upgvPa ed at the total or partial cost
of the developer, these will due to its wider funchonahtv Q\:Lthl‘n the mu'u:lpaht s gystem, remain municipal
assets, recorded on the municipal asset reg 1

‘:“ér andpar{\

pective if it is fun .in total or parllailv hth the development contributions of
ether the Municipality elec/ko ‘do the upgrading works itself or prefer these
to be done by the developer, become‘g and remain rnu ipalfassets. These assets will be recorded, insured,

the land leased without any regard to its condition at the time of ha

tained by it unless otherwise

negotiated.

Any bulk infrastructure will irr

the developer and irrespective of

=

maintained and annually deprez:iated by t\he\umc:pallty unless otherwise determined by the lease agreement.

The number, combination an:{‘ﬁharactét of ffxed‘huiiding and infrastructure assets provided by the developer as

part of the development.will depend in its HTelcpm nt proposal but it could foreseeably include the following:

» chotel, conference,
> “dwellmg it
&

staurant, a quic onssite shop and related tourist retail facilities
. of the" ize, h ht; den5|tv and otherwise as allowed by municipal zoning and policy

ies as allowed by primary and consent uses
W eqmpment including fencing and gatehouse
tincluding fire-fighting equipment

v v v

ing network
nal electricity reticulation network
» interns """Pa,ter and sewerage reticulation network
» storm water drainage
¥ waste handling area including containers for recyclable goods

The manner and extent to which a developer incorporate “green building” design principles such as energy
efficiency measures, should be an important consideration on the part of the Municipality.

in terms of the superficies sola cedit maxim, the ownership of improvements that have been affixed on a permanent basis to
land, belongs to the owner of the land on which it has so been affixed. Mobile homes are not regarded as immovable property.
It is for this reason that, should the new developer require the use of the mobile homes, it will have to conclude agreements
with the rightful owners thereof.




52

115

Bo|15

55

PROPOSED PROJECT DURATION

It is necessary to distinguish between the planning and construction phase of the proposed development (on the
one hand) and the operational phase of the proposed development {on the other hand).

The land lease agreement will need to be of sufficient duration to enable the developer:

» sufficient time for the work that will be required before the public resort will become operational (e g.
staff training, the acquisition of furniture and se forth);

# sufficient time, once the public resort becomes operational, to recover his capital investment, interest
payments made to a financier and to make an acceptable return on the capital investment.

It is foreseen that the duration of the planning and construction phase will e a%r 'm\;el\r four years given the
time needed to complete an EIA and other prescribed studies, finalisation of consent use apphcatmns the

provision of required bulk infrastructure and installation of reticulation mfrastfuct €

y

The MAT Regulations in terms of which this study and procurement éfgd; "‘_':per forthe public resort is done,
does not prescribe the duration or other conditions of the projgﬁ:toxfhe Mulicipa %i\transaction advisors
are of the opinion that the duration of the land lease agreément should _.I_ot be Hictated in the procurement
documents. Proponents should be required tos né;cagme propase: ! _
detailed motivation why a shorter lease p -Dd weuld n\f wab' 1 goes w|f 'nut saying that the Municipality
will have to comply with all relevant statutory ]!(c\u{wsmns and tth a\;\ure of the proposal and the benefit to be
derived by the Municipality and ghe community dlfferent contract periods as substantiated in a developer’s
proposal, will feature as impnnaﬁgnsideratiom:\f}@ final deter}mnatmn of the lease period.

b . A

N y
RISk CONSIDERATIONS P \\\ \\

Risk is an important componenit to bezns:deredqm respect of the proposed long term land lease agreement with
the aim to identify and manage th % thro&ghc:-ut the RFQ/RFP, contracting and contract management
phases.{e fullcwmg{di;'- 4ssion seeks to h|gh§gh§.the maost prominent risk areas.

.4

rojects such as the proposed.

study. Twwga\ther risk are Eed to be pointed out:

» If the%{edy proceeds to a bidding/tendering phase, the risk that the bidding process followed is not in
accordance with the processes prescribed in relevant legislation, regulations and the Municipality’s SCM
policy. The transaction advisors will take care to ensure the RFQ/RFP process is done correctly and it will
be mainly the Municipality’s task to ensure the correct processes are followed in evaluating, adjudicating
and awarding of the tender.

That the land lease agreement concluded between the Municipality and a preferred bidder is not specific
enough in respect of grey areas, all grey areas are not foreseen and addressed, inconsistencies are

‘?

unintentionally written into the agreement, the agreement contains clauses which are open to different

Section 40 of the MAT Regulations provides that the Municipality may grant the right to use, control and manage a municipal
asset subject to any conditions including the period for which it is granted.
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interpretations and the agreement does not cover all relevant aspects. The Municipality assisted by the
transaction advisors have the expertise to ensure the drafting, negotiation and conclusion of a good and
practically executable agreement and it is assumed that a selected developer will have an equally
competent legal team to assist it.

Regulatory risks:

This relates to the necessary authorisations and consents required from other government authorities, e.g. failure
to apply for or obtain environmental authorization or delays in respect thereof, as well as the ease of control and
enforcement of the development contract by the Municipality. The need for obtaining environmental
authorization has been identified and the risks related to the enforcement of the contract can be managed

mur@al}lﬁgislation.

. .;..f'('\ %

In respect of a private entity the possibility of insolvency can never be ruled o} '.-"i'i'n'e impat and consequences of
a selected developer becoming bankrupt will need to be adequately addresse in B, agreem L Mofe important
will be the inclusion of quahtatwe criteria in the RFP to ensure only frwen fmam:l Y vlable bitdders enter the

through proper contract management and monitoring as required in terms,

Insolvency risk:

Site and availability risks:
To avoid a reoccurrence of the financial and ozhernsks hich confronted the pre
nt the deve oper with vacant land in respect

must ensure it finalises all aspects of the cu

of De Mond and the other portions of the lan nite date on which land with leases only

lrently occupied or a
expiring in 2014 will be available(\ \

The establishment of |nfrastructure ahd facilities holds a umbe)c—f risks, e.g. planning, design and construction
risks linked to the supply of matertal the}ﬂ, avaﬂab:lltv of wa‘tqr, electricity, etc. From a municipal perspective the
contemplated development wnl requlre detaxﬂag site development plans and bulk services’ contributions to enable
availahility of infrastructure and ser%es, Ieg‘éﬂy compliant designs, hands-on project management by the
developer and strict mjgii_ty control. / \\

A[thougﬂqection ] o{'(LUPO\aQ%Bwe ﬂ'te-{foum:ll to require from a developer as a condition of approval that a
ificial conqbutlcn" e mad the Mummpalat\r for municipal expenses in respect of services’ availability
ncurred in the pﬁt that fe j_ litates theproposed development, such a requirement will present a risk to potential

eve opers/) Q\ctor ith ) their proposals.

The zon' of the land ;hngrked for the development is another risk area, in partlcular 3 mummpal risk. Included

be a definite risk for potential developers. Non-performance by the Municipality to address these risks could result

in a non-viable project.

Operating (including technology) risks:

These risks concern any factors {other than force majeure), impacting on the operational requirements of the
development. It includes operating expenditure exceeded, labour problems (e.g. availability and establishment of
required skills, incompetence, fraud, corruption, mismanagement of equipment and financial obligations,
incompletion or faulty completion of jobs, technology failure, environmental incidents, crime such as theft of
vehicles, equipment and stock). Except for the Municipality being the ultimately accountable party in respect of
health and safety and environmental incidents, all the other risks mentioned will be carried by the
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developer/operating company. Mitigating measures for the Municipality will be to use the RFP and contracting
processes to ensure the appointment of an experienced and competent developer/operating company.

Maintenance risks:

Managing and mitigating the maintenance risks inherent in the services’ and built infrastructure will be the
responsibility of the developer/operator. Through the development agreement the Municipality will establish its
requirements for the maintenance of the public resort and in particular the services’ infrastructure and through its
contract management practices it will exercise an oversight role that these requirements are met.

Envirenmental risks:
Parts of the development will be in environmentally high risk areas, e.gethe atea adjacent to the Klein River
Estuary. An environmental authorization will lay down specific conditions énd an ;wmnmentai management plan
will form part thereof to ensure the development exists in synergy with its

However, these measures
' lyities. An experienced
public resort operator will be a mitigating factor. The Municipality can add the tB'Q? making 1SQ:9001; ISO 14001
and OSHAS 18001 accreditation an advantage in its RFP and awarding Tﬁ(ﬁﬂr it.

Health and safety risks: g b
Health and safety risks will be most appflcable to constructio -a ivities and
the lifespan of the development in relation to. taff and.y sn:ors '
Indemnity Agreement as part of the ccntractua

continu jtq\be important throughout
n.

upational Health and Safety

developer/operator is essential.

e signing o
<

Kbetweé‘ﬁ" ‘the Municipality and the
b
Insurance risks: %

Inadequate or no insurance of mfres’cq.!cture which belbqgs tcy‘fhe Municipality will be the Municipality's risk.
Construction liabilities and losses, the nn@te assets of the\.!:levelopment and the operation and maintenance
related insurance risks will be the developer's responsibility. The agreement will need to address public liability

b :
insurance and stipulate the need for cB‘htractor all\nsk‘ insurance during the construction phases.

Financial risks: (
It is not foreseen that the Mu pal: ill-carry any financial risk. It could however, by awarding the tender to a
Zfﬂper which is ne ﬁnanuall};ﬁ:nd assume the potential financial risk of having to go through another
rocurement p : Josing rental, property rates’ and services’ revenue. The same situation will apply if a
de if_elc:per dl::E,S notebtain the consent land uses needed to establish a viable public resort.
On the / ?hand, the developer/operator will assume substantial financial risk. To mitigate its capital investment
risks it cou. d be expected that the developer will require a land lease agreement of sufficient duration to get a
tment and contractual terms and conditions that link the compensation payable to the Municipality
to the financial viability of the public resort. It is also to be expected that a number of suspensive clauses will be
required in the development agreement (e.g. that environmental authorization be granted, approval of the 178 to

ensure the most enabling zoning of the land, approval of consent land uses and finalisation of all matter incidental
to the current land leases by the Municipality).

Depending on the financial arrangements of the developer, other factors such as interest and inflation rates could
have a considerable impact on the developer's financial stability. Interest rates have been adjusted radically to
mitigate the huge negative impact of the slump in the world economy on local businesses and individuals. Given
that all predictions are that the world economy and SA’s will take at least two years to become stable and only
then enter a slow growing phase again, it can be assumed that the interest rate would rather be adjusted
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downward more in the following year and then to remain stable for at least some time before any further
adjustments would be considered. Mainly due to the economic downswing the inflation rate has increased and it
is not expected to become as stable as it has been for the few years preceding the current downswing. However,
South Africa’s monetary and fiscal policies are still strictly applied and it can be expected that it will, over the
longer term, result in a stable inflationary environment.

Force majeure risks:
These are unforeseen risks which usually hold a surprise element. Droughts and floods are such risks. The contract
will include a standard clause on these risks.

Residual value risk: 4

It concerns the risk that the fixed assets situated in the public resort, are fot mai
as at the expiry date of the lease agreement or, when handed to the M I
developer not complying with the relevant lease obligations. Mitigating mea

i in a good condition when

ﬁj@earlier date due to the
‘;}" ude the securing of a
ommend same as it
may potentially impact negatively on the other provisions of the teaééﬁ feement o be concluded. Adequate
contract management including an oversight evaluation and random __rificatioa':bf the éﬁ%’ condition will form

part of the agreement and should be sufficient to identify and mﬁi:age ‘red flag' sitogtions.

maintenance bond from the developer/operator. However, the transaction a

Crime risks:
A number of the risks referred to crime. In
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SECTION 4: DUE DILIGENCE

LEGAL LAND ISSUES

Although the Municipality is by statute empowered to enter into a long term lease agreement in respect of Erf
5327 and the portions of Erf 4831 concerned, it will have to follow due process to ensure that it acts lawfully. The
Municipality will inter alic have to obtain all necessary approvals required in terms of the applicable legislation
and conditions under which the land was obtained.

long term lease agreement to fulfil its legal mandate but will make a final fe {
process with regards to this study has been concluded and an acceptable devélppmi

purposes of a public resort. The transaction advisors are satisfigd; based on the Ig
that the proposed land use will satisfy the conditions of grant e .

The current and proposed zonings of the
necessary to repeat the discussion. Suffice it
present certain obstacles in th ay of the p'
insurmountable. The following ::{m'\\ments serve to i@lnght somej fthe concerns which the transaction advisors
have in this regard. b
- \\ y
7 Although haliday atcommodatloxr}u apermissible land use on land zoned Resort Zone 1 (i.e. the current
zaning of the De Morid site}, the defmmon of “holiday accommodation” specifically excludes a hotel. As
definitions cantamedk‘m zoni -s\chemeg\qe not “land use restrictions” as contemplated in LUPO, a
Ip[icatlon is npt an c;b{mn and a developer who intends erecting a hotel on the land, will

X piate ama}or\he rezoning of the property.

“departure”

on land 'qud Open Space Zone ll, the existing lawful development on the property
_i;onstltutes the land use parameters that apply to the property. If anything more is contemplated (such as
£l ng a hotel), it will therefore require approval of a departure under section 15 of LUPO or it may be
necessary to rezone the property.
¥ In terms of the 1ZS which the Municipality expects to be approved prior to the development, the
proposed zoning of Erven 5327 and 4831 is Holiday Resart as confirmed by the Municipality. It would
appear that in terms of the 1ZS the primary land uses will be less limiting and that, combined with the
consent uses, it will allow more scope for a diversified resort development. However potential developers
will probably regard the uncertainty surrounding the granting or refusal of applications for consent uses
as risk factors. It can safely be accepted that those developers will require a due diligence period and will
require that any development agreement that may be concluded, contains a suspensive condition in
terms of which the agreement will become unenforceable if the required consent uses are not granted.




53

120

bl[15

60

REGULATORY ISSUES

The most prominent regulatory measure may potentially proof to be the requirement that environmental
authorisation be obtained in terms of section 24 of NEMA before commencement of any of the listed activities
that will form part of the proposed development. It would appear that a full EIA may be required, which should
include a heritage assessment. This would imply that the competent heritage authority will become a commenting
authority (as opposed to a decision-making authority].f'a

In terms of the applicable legislation the Municipality has a limited albeit important role to play in the
environmental process. The transaction advisors expect that the Municipality will probably only be required to
play a facilitating role in respect of liaison with the Overstrand Heritage Committee and the Klein River Estuarine

i\al*{cﬁvities published by the
-u_f the 125 (refer to item

Forum. Potential bidders would be well-advised to take note of the list fﬁécreat ol
Forum, which the Forum will not support for inclusion in the coastal zon%arf/m ¢

3.3.2.6).

SITE ENABLEMENT ﬁ/ X* G

The current lease agreements of the DCPA, KRLP, WBA and the’nﬁstitute reguire: -bﬂreh}nalysis to ascertain if

there are risk areas and, if so, what these would be and hou\f' .j_y should be dealt‘zth: The transaction advisors
e current lessees and their

However, legal and gocdwill considerations discl i "3 fair and equitable process going hevond
the lease stipulations. ¢

h 1
Trading of stands/mobile homes by the.members of th\JQPA a}]d the KRLP has been an on-going and sometimes
lucrative practice but the Municipality ha}n‘nt had any mvolvement therein neither did it get any dividends from it.
The respective lease agreemen,tﬁ nf these er:ft es are silent on the matter of site-trading. Any consequences due
to misrepresentation of the fL{ture of t se stan ghomes to new buyers by the members or bedy corporates of
the DCPA or the KRLP will not be the Mumc ality’s concern.

\',‘\ ]

other tw ieases ﬁir‘e respectively 30 April and 23 August 2014. Based on an expected project lead
: vears of which the first two years will be mostly dedicated to the EIA, planning, design and consent

"'_i'-s before actual construction can take place, these leases might have expired or being on the verge
of expiry by the time that actual construction begins. Irrespective, should these lease be allowed to run their full
period, all matter

Municipality and a selected developer.

related thereto must be contractually stipulated in the lease agreement between the

The Municipality must deal with the occupants of Selkirk Cottage but need not do so before an agreement with a
selected developer has been concluded and, even so, it could be possible to reach mutual agreement with the
selected developer that the cottage be rented out until construction begins.

See section 38(8) of the NHRA.
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The land claim in terms of the RLRA referred to earlier, if published, should not present an obstacle in the way of
the proposed development, provided the requirements of that Act relating to advance notice to the regional land
claims commissioner are complied with.

From the available information if would appear that in principle sufficient bulk services capacity exists or can be
provided though some upgrading of bulk water, sanitation and electricity distribution networks and link services
will be required inter alia to cater for the needs that will arise from the proposed development. It can thus be
concluded that the proposed development is feasible in terms of the provision of civil and electrical engineering

services,

The Municipality will only be in a position to determine the nature and extent o h_e infrastructure upgrades and
itribution required from the
is quite likely that the
Municipality will prefer not te use its own project procurement and manag_i"' ‘but will instruct the
developer to use his bulk contributions, procurement processes and contracters "‘do the u ’g".,__des,’_-’!imiting the
Municipality's role to approval of designs, oversight and final sign offcéagsfmen ith the seleeted developer

link services necessitated by this project and the concomitant bulk

developer, once the Site Development Plan of the development is prc' i

will make provision for such an arrangement,

To the extent dictated by the Municipality’s asset managem 0 &ahcy, the ect:\!ég\eloper will be required to
draw up a detailed contour site plan indigéti g--a!#@g@\t.llerground reticula "'n,: vices installed on the land

concerned and its maintenance responsibilities in respect ther
!

PROCUREMENT ISSUES \\ \
%, |

b

The report set out the Ieglslation\ggvermng the feh |i|t/and procurement processes. Since it is the
Municipality’s contention that there will n ‘n\tze any risk transfers and therefore that the project does not comply
with all the criteria needed to quahﬂ( as a PPP, the alternative process of the MAT Regulations is implemented as

advised by National Treasurﬂg%bent wi stroné‘elements of the PPP process embedded therein. However, the
Municipality must keep.an open mind- to th effecﬁhat if it appears that financial, technical or operational risk
transfercabecomes a yumust incorporate into the procurement process the other legal

I |§5q;{i_, the Municipal
prescriptions neec{' complywith t e\- procurement process. With the possibility of the latter in mind, the

/a;f:gactlon aQnrs have ensur;}\%a\j:such adaptability will be possible.

' Mumupahty i5 blzged t <
i for a right to aggrieved parties to appeal to the competent authorities. It is not

""ﬂ

follow a transparent process, allowing ample opportunity for public participation
ceftain instancy
Be necessary to d: cliss in detail all the statutory requirements relating to advertisement of proposals and
articipation process that will have to be followed in respect of the proposed development. Suffice it to
say that the final feasibility report will be an opportunity for the broader public to obtain information regarding

the proposed project and to make their comments and concerns known to the Municipality.

Another main part of the procurement process concerns the provisions of Section 33 of the MFMA in respect of
contracts imposing long term financial obligations on the Municipality. The municipality is convinced that there
will not be such obligations and, if any, these would be minimal and probably below the threshold of financial
impact still to be set by National Treasury. Again an open mind is necessary. Irrespective of whether a sectlon 33
process is followed or not the land lease agreement as concl uded will be available for the public to scrutinise.”

Section 46(b) of the MAT Regulations stipulates that an agreement granting a right to use, control or manage a capital asset to
a private sector party or organ of state may not be withheld from public scrutiny subject to the stipulations of the Promotion of
Access to Information Amendment Act, 54 of 2002 (the “PAIA").
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INSTITUTIONAL ISSUES

The Municipality will need to deal quickly and effectively with applications lodged with it under LUPO® and other
legislation which the Municipality administers.*

If the transaction advisors must assist the Municipality with the various facilitation tasks indicated in this report,
the communication channels between the transaction advisors and the various divisions within the Municipality

must also be effective.

E.g. applications for rezoning, subdivision and departures.
E.g. applications for consent used in terms of the Zoning Scheme or 125 and applications for building plan approval under the
Mational Buildings Regulations and Buildings Standards Act, 103 of 1977,
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SECTION 5: VALUE ASSESSMENT

CURRENT PROPERTY ASSESSMENT

The valuations for the properties under discussion as reflected in Table 5.1 were extracted from the current
municipal valuation roll. The current values are not market related and it is therefore not advisable to use these as
a basis for rental determination. The Municipality should review these values prior to the commencement of the
development and thereafter at regular intervals in accordance with Council policy for asset management and
property rates’ purposes.

Table 5.1: Valuation Roll extract reflecting the current land values ef the proposed developm ites

ERF |8UB |TOWN |TOWN IKIT- [HAME EXTENT [ETREET |STREET LAND VAL| IMPRIM AL| WA UBAGE I:);llﬂ- FPROP
L1 |{CODE LALE ND UAGE |TAK GGDE
aEn HIR KLEMRMEFR MU OVERETRAND FEAAT| IZFT | UNKNOGH [ [ Mun| E EXEMF
431 2] HER FLEMRNMER WA LKERBAY ADVENTURE 00| 237 |KLEN RIVER LAGOGN 4D0C00 KER S0 BV 8 BUS
4831 | HER | HLEMRMER MY UN OVERETRAND B IZIT |SELMIRKCOTTAGE RM0) it E EXEMP
483 4| HER KLEMRNER LN OVERETRAND wa| 7277 |FOURTH STREET M Ll HOUSE E EXEMP
4531 5| HER KLEMRNER PRAVN FLATEMARNA 300| 7Z2Z |KLENM RIWER LAGOON SO000G HE 1 k| HOUGE E RES
431 B HER | KLERFRNER M UN OVERETRAKD S00f IZIT |SEVENTH STREET Lk A MU HCAGE E EMEMP
48 45| HER KLUEFINE R SER AHD BAKD 5000 FRAWHFLATE o ORES HOUSE E RES
a3 &7| HER KLERIFVIER Fid SWHOLER % IzIr  |F TH STREET MO a ES HOUEE E RES
4an 5| HER KLERRNMER G PAGE 50| GE i O L 5 HOUSE E RES
433 0| HER KLEMRNER MUN CVERETRAND S0 ELKR! BALRL HOUEE E EXEMPF
4331 EY HER ELEMRMER HKLEM RWER LAGOCN PAR DE M ONE CARE H TR0 RES HOUSE E RES
oy HEH  |ELEMNRNMER ATTEREURY CONEORTUL M D) U KM DV ”E'::‘D 1 kg duid Bue HOLACTOM E BUS
%I HVK  [VOELKLUF MUK OVERSTRA 1 o470, NTHSTREET | " o S00000 MRl ROADVFOS E EXEM P
The monthly and annual revenue ea by the Munici fro properties which form part of the proposed

development is indicated in Table 5.2,

Table 5.2: Current municipal revenue f) o

Property Value of Property Manthiy e ntal % flothly Property tax  2011f12 Tariff*  Monthly Rental & Prap Tax Total Annual
DeMond™* R 337500000 8. 4342450 ds4n AL 1,338.75 0.00476 ] 44,75120 R 537.014.40
KRLP R z,no,wuﬂh 5,318.87 EI N . €67.24 0.00476 R 598611 R 71,83332
WBA e?_g 96400008 A L h67000 L b o083 ¢ R 38730 0.00476 r 1,052.39 R 12,628 68
saEee R ‘&w b & 004 5 I 004 R G50
Total ) R .6459,00008 [A n 238842 [ 5178878 R 621,476.90

nue R e ] 673, 26664
rty rates as applical
Municipa ity had 2us e t lp.rtlw currentlesse pericd, i.8. March 3011 1o February 2007

nd Sand pavi fauanl

b
Other revenues include payment for electricity and water consumption which varies substantially between quiet
and peak times.

Service charges excluded, the members of the DCPA pay on average R211.09 per month and the members of the
KRLP on average R299.30 per month to the Municipality for their sites. However, the lease agreements of these
properties make the tenants fully responsible for the maintenance of the land, internal infrastructure, fences,
buildings and structures, therefor in principle, the DCPA and KRLP save municipal maintenance expenditure with
regards to these properties.
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From a municipal perspective, the financial management of these properties is relatively simple and, based on the
small rate payable per site by the members of the DCPA and the KRLP, it is clear the Municipality’s focus has been
on sustainability rather than revenue enhancement.

BusiNEss MODEL

The transaction advisors are satisfied that the development project is legally permissible; will give effect to the
clear terms of the Crown Grant in terms of which the bulk of the De Mond land was acquired; and that it is
physically possible to implement.

The preliminary financial feasibility of the project is set out below. The My tipalntir has no benchmark for this type
of development and it does not want to be prescriptive, therefore, due t 'the many m:mtamnes that will only be
clarified once the development proposals are received and a preferred biddy :
mostly estimates or based on assumptions.

PROPERTY/ASSET COSTS AND VALUE ( R
The value of the land concerned as “vacant land” will increas mn5|dera on w infrastructure has been
installed and permanent improvements {such ashﬂﬂiﬁnss} hav been constructed onﬁevropertv

LY - b,

: L. b S
The Municipality will in terms of the superfici .solo cedit maxii became the owner of permanent infrastructure
on the land but in terms of the !ant;l lease agreen;;ent to be concluded th use, management and control of these
assets will be granted to the develgper for the penou of the lease together Wlth the risks and accountability for the
initial asset (the land) and the added, assets {services and build m*rastructure} on the land. For the full period of
the lease the risks and liabilities of the\o\mte assets {on\aq\ uﬁder the ground) will be the responsibility of the
developer for which adequate msurance WO have to be obtained at the developer's cost.

The maintenance and msurancL of oﬁe upgradeq;‘new bulk infrastructure and link services necessitated by the
development and paldjar by the developer ugh |ts bulk services' contribution will be a municipal responsibility

y
andsor, ﬂected rn{\?sset m@g\em ht regl nd maintenance plans.

=

_development will take place in phases. The total value of the build and services

"m‘rastrumure to" 'éj.qdde to the M :cnpalltys assets in respect of the current De Mond site is expected to

ed R198mi:” Furth 4 %Nof development including the other sites currently occupied by KRLP, WBA and
e will pcssib ‘double the investment amount over an estimated span of 10 years. However, these
figures ar ‘timeframe are\?‘ough estimates which can only be verified and substantiated once the development

dion the RFP are received and evaluated.

proposals ba

The demolition cos'&s of current municipal owned infrastructure such as the ablution blocks and clubhouse on the
Erf 5327 portion of the De Mond site will be incurred by the developer.

LAND LEASE REVENUE

The rental amount which the appointed developer/resort operator will have to pay to the Municipality once the
facilities are operational will be considerably higher than the current monthly rentals payable by existing lessees.

This figure is based on the development proposal received in 2007.




2.3

2.4

58

125

do[15

65

The determination of a fair lease amount will have to take inte account the interests of the Municipality; the
interests and financial ability of the developer and the sustainability of the public resort during its phases of
development and once it is completed.

Initially the only baseline for determining the lease amount will be the value of the vacant land available for
development to the developer. Realistically it will be the land currently occupied by the DCPA and possibly WBA
with the other areas, l.e. the land leased to the KRLP and the Institute excluded until these leases expire in 2014.
The lease amount could be an agreed fixed percentage of the value of the available land aimed at ensuring the
Municipality’s revenue equals current rental revenue or an acceptable amount based on financial viability
considerations. Alternatively, it could be an agreed escalating percentage based on the value of the land to deter
the developer from delaying construction without good reason.

As the other land becomes available for development, a revaluation of suc ! 3 to be done and factored
into the rental calculation but it is foreseen that, as a baseline, an initial fair adjustment of e current value of all
portions of the land will have to sustain at least until the applied for land ccns"nt\u{e;;ave been grafited or until
the 1% phase of the public resort is operational if so negotiated with _ _e-'ﬂ;g\i.reloper' ereafter\ﬂ‘etermmatmn of

Iand and/or a fixed or

the lease amount could be based on a fixed or escalating percentage of the Iue of th
escalating percentage of the gross income of the public resort orfmnx of these ?‘h tf'ansactl in advisors are of the

opinion that an income-based rental is preferablg to support the'financial viability ofithe:developer/operator. The

structuring, phasing and escalation of a rental S0 depend o the/nature, extent, phasing and

duration of the development and the risks a :d !IabII!tIES mhé@t to edevelopment

Notwithstanding the points madé\abnve the Mun“m ality will nct\ﬁhctate tc-\potentsal developers how to approach

this matter in their proposals. Aﬁqptmg a flexible approach to/the determination of the rental amount will

necessitate an agreement with sufﬂc:ent checks and balanqs to/ehsu re the interests of one party do not outweigh
B

the interests of the other party. . 9

-

-

p .
Itis possible to construct varlogls |and Féase rentalgeenarios but in the absence of 2 revaluation of the land and the

market related prt}posais put forth btheMSl deve‘lnpers it will be a premature exercise.

PROPERTY RAT<§ REVENu'

e property ratefipayab by the developer will be based on the value of the land in question and will, as is the

w1th the«athe‘r“\tm'n \ﬁ\sg:es, be billed separately by the Municipality. The 2011/12 property rate tariff
applit commerc land and commercial improvements is R0.00476 (VAT included). Based on an annual
tariff escalation of 9% s‘car*n:lalh.lr higher land values and build/services infrastructure added to the value of

R198m, the

Q;;_grtv rate revenue will increase at least sixtyfold in respect of the De Mond land. Further increases
in land value a

ni v,a‘i'_-:',aperty rate revenue will be dependent on the phasing and the nature of the development.

SERVICES’ REVENUE

It is realistic to expect that the electricity and water consumption will in comparison with the current consumption
figures of De Mond and KRLP increase significantly especially during peak times. A reliable benchmark was not
available.

This is on average the annual increase of the Municipality's rates and taxes.
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Refuse removal revenue will be subject to seasonal fluctuation but will on average increase considerably in
comparison with current such revenue earned from these properties.

Additional services’ related revenue could be, in accordance with Section 42 of LUPO, a financial contribution
required by the Municipality frem the developer for municipal expenses incurred in the past to install bulk
infrastructure that now facilitates the proposed development and/or to fund or provide engineering services that
are directly related to the needs arising from the development. These expenses could also be factored into the
bulk services’ contribution of the developer. However, as pointed out in the report, uncertainty on how the value
of existing infrastructure is calculated could be a risk factor for potential developers.

MUNICIPAL COST IMPLICATIONS ( K 4

It is not foreseen that the project will require municipal capital input cc‘:\s‘tﬁfrﬁi‘geﬁ / significant operational

financial burden on the Municipality. < :
= ) / _._,z"

The main components of municipal operational cost that will not be }é:u rated fro the developer will be the
following: - L‘ % R L

» staff and administrative costs for procurement, project %nﬁ'contractfnar']a‘ ment and its related matters

such as legal, asset quality and maintenangg;moniton' 5 i N

» valuation costs; . > -\\ 1 “_‘

# infrastructure insurance; and \ ; :

»# legal costs, e.g. for negotiation and cori"télpsion of theé'ﬁementl-

€ A
1\\ \ ]
MARKET APPETITE \,\ - y
% h

Although the rate of development.in SA ha?ip_general slowed down considerably, the transaction advisors believe
that the project would be ap ropriate\l‘y supBoQable from the market subject to the ironing out of the zoning
consent use issues set out in this repgr‘i:, ‘Hermanus is a very popular tourist destination but tourism trends are
linked to seasonality. Market appetitg will l‘:i'“e,gpod p?cvided the composition of the development can bridge this
seasona@iy by accomg'dﬁt'i g '

and pccasions, thus sybject to a T

Jarge groups ﬂ%i conferences and its usability as a venue for a wider range of events
e s
amber of.consent uses being granted.

e development b
?Afﬁe operat 'éjﬁ‘_\petence to run such a resort or joint ventures of investors and operators who,
ely, have the funds:and knowledge to establish a successful resort. The transaction advisors are satisfied
that a su ':'.i;';}e__nt number of“entities active in the field of developing and operating resorts are available in the

country.

The Municipality will ensure the RFP is widely advertised to attract suitable developers/operators.

AFFORDABILITY ASSESSMENT

An assessment of the affordability of the proposed development must analyse if it will be a viable project for the
Municipality and the developer whilst benefitting the community.

The proposed resort presents a highly affordable growth and development opportunity to the Municipality. It will
not be required to make any capital investment or commit operational expenditure specific to the development
other than the transaction advisor fees, a very small percentage of staff and administrative capacity for project,
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asset and contract management, bulk infrastructure insurance costs and the maintenance costs of
new/augmented bulk infrastructure and link services. The Municipality’s operational expenditure will be minimal
in comparison with the revenue that it could earn from the development.

For a developer, the viability of the proposed public resort will depend on a number of primary factors discussed
in this report, i.e. enabling land use permissions, fair rental, an enabling agreement and successful mitigation of
risks. Therefore, potential developers will regard the affordability and financial viability of the development as
closely linked to the diligence and ability of the Municipality to successfully process its consent land use
applications, the Municipality’s baseline for calculating rental revenue and the duration of the agreement. A
flexible income-based approach rather than a rigid asset value based approach to rental determination will be
more aligned with fair and sustainable business principles and practices thugnha“cing the viability of the

development. A balanced approach composed of a fair basic rental and apercenta g-of'gross income will provide

!

L

the Municipality with a stable revenue source, ,(:r

INITIAL VALUE FOR MONEY ASSESSMENT \ .
The current use of the land provides the Municipality with a stabi Jevenue rce b th revenue earned is

much lower than the revenue that could be earned if the !and opnmally d. Apart f the activities of the

WBA and the Institute, the land is not used to.stimulate og ac

 local eyrism and is of no socio-

economic benefit to the wider community. > *\\

The development of the land will:
» enable the Munmpaimfto fulfil its legal date of esta shing a public resort;

# substantially increase the\'ifevenue {renta?hpmperty tes) earned by the Municipality’s from leasing
the land;

significantly expand the Mumcrpﬁh ‘s asset base; \‘-\

enable increased soci eCORQn'IlC activities in the community;

give effect to the umclpal ratevt\qb_]ectwes of local economic development, job creation and

v ¥

Y

sustainable tourism; and

rovide shgréholﬂi' £ manaéein\ejt}d@mtractual BBBEE opportunities.

5

%

?e{e is no daubt abot ?_'-the potentialsocio-economic ualue of the development both in terms of the downstream

\,\ . 9
The ‘tr nsaécn advisb

tji{ @};Dund that the proposed development project will be directly aligned to the
Municipalj

potential of t

ty's economic development drive, its key priorities and interventions focused on unlocking the full

urism and the creation of sustainable employment,

Irrespective of an\;' initial leniency built into the rental determination based on the weak economic situation
prevailing in SA and the world, the lease of the land under discussion to a private developer for the establishment
of a public resort will result in a significant economic and financial benefit to the Municipality.

INFORMATION VERIFICATION

All the data used in the Feasibility Study Report has been obtained from municipal documents or directly from the
Municipality or other stakeholders.
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It is noted that:

at the commencement of this study the zoning of Erf 4831 in terms of the IZ5 was indicated as Open Space
Zone 1: Nature Reserve. The transaction advisors pointed out the complexity and risks involved in the
zoning of Erf 4831 as a “nature reserve” to the Municipality and provided a few alternatives. Acting on their
advice, the Municipality has affected an amendment of the IZS that it considered suitable and confirmed to
the transaction advisors that in the IZ5 submitted to the province Erven 5327 and 4831 are now zoned as
Holiday Resort. The transaction advisors accepted this as correct and have based the discussion and

il

assumptions thereon.

The report has demonstrated the value-for-money to be derived from thedevelgpment.of a public resort on the
land under discussion. The structure and detail of the business model wi depen é;e development proposals
55 scenarios, it would have

received in response to the RFP. Since these proposals may outline a num

been a premature exercise to do detailed financial projections and analys s However, a number of broad
assumptions were made that clearly argued the strategic, financial and c\aﬁanomm vantages of the
development for the Municipality. .

It was explained that the Municipality will incur minimum ope{it_ional andsho &a@tal cos\:\wnh regards to the
easures discussed. Exch){kfor a few risks relating to

development. The risks have been identified and mltlgatlon
the prwat‘é\geve%er and costs have not been

site enablement and regulatory matters, the rig mll ‘be owned

apportioned to these risks. \ \\

All documentation used for andg:]‘oduted in resp'egt of this study is on recerd with the transaction advisors and
notices, advertisement, etc. han q\d by the Mummpallt\; are als}:: on record at its appropriate offices for the
purposes of an audit by the Auditor- Géqeral or should it b‘&sourpe’d in terms of the PAIA.

; A
The Feasibility Study and its reﬁ'tedhpruce\s‘se,s comply with all legislative requirements as pointed out herein.
Briefly, it is in accordance witr{the pra‘@ésions of‘!Qe MAT Regulations and aligned to the requirements of section
120 of the MFMA and}he PPP Regula{ﬂons‘l{has studied the related national, provincial and municipal legislation
and polig documems The\flanned procurﬂmgnt and contract management processes will also comply with

appl:cab 1egnstatlﬁq \ !

y

dvisors' éﬁlzd on th'e'i.jnformation provided by municipal officials in the course of the study and,
\(\Sss aatrem pted to independently verify the accuracy of such information.

\
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SECTION 6: PROCUREMENT PLAN

PROCUREMENT FRAMEWORK AND TIMETABLE

DEPARTURE POINT

The procurement must take place in accordance with the Overstrand SCM Policy and with the applicable
legislation. It inter alig includes:

r's the MSA, the MFMA and the PPPFA; /
=  the applicable National Treasury regulations. \ f{r \\

The transaction advisors consider compliance with the provisions of the MAT Reguiatmns thefPreferenuaI
Procurement Regulations (2011) and the National Treasury PPP Guid ines,. including.the Code o‘f{iaod Practice
for Black Economic Empowerment in PPPs, of particular importang wnthﬁ-._the con the procurement

process.”” | ( : / \

RFQ AND RFP PROCESSES

The procurement will involve a combined RFQ an{RFP eualuatn r proces The RFQ process will include evaluation

criteria such as: Q\ \\ ‘.‘
\.\_\ \_\; /.
¥ project understanding; b L G i
» property development capablllf‘eiand experience;
> the strength of coveﬁant be\\\:veen companies in a consortium or joint venture;
F financial and marke‘t standm,g, . \\
> f’ e
s

ability to rajse funding;
& C legal co.._;r{:neht ind mteg{i‘ti ) o
~  BBBEE credentials; a
A a p%veﬂ recard of the a :\:\t\y to manage, operate and maintain & public resort

S "_g_mmg bidders will be done.

\c}ﬁ hich the shortlisti
S 4

Depending on the qualit\ﬂ appetite of bidders, the result could be two to three qualifying bids whose proposals
will be further evaluated. Thus a failure to pre-qualify at the RFQ stage will effectively disqualify a bid from being

further evaluat#ﬁl\

The second evaluation will only include the shortlisted bidders and result in the selection of a preferred bidder
with whom the municipality will enter into negotiations. The RFP evaluation criteria would be substantial and

rigorously applied inter alia requiring:

> adeguate proof of the sustainability of partnerships or joint ventures or contingency planning to ensure
the continuance of the strengths [e.g. skills, capacities, project experience on which the bid is based);
» comprehensive financial modelling including cash flow projections demonstrating affordability;

This is 50, even though the Municipality does not regard the proposed project as a PPP; a view confirmed by National Treasury.




1.3

periods ;-’/ 3
PHASE 2: L %
Conclusion of the Feasmmty Stu dy pv&:esswgith Coundil
: January 2012
approval of the rec mime ﬁFP process to
proceei > ,
SE 3 1 - '
¢ ‘:fubmlssron c%ﬂ Q combmé‘d document inclusive of
" - outline of a contrac ntract management plan and
mu' Cipal@pproval to' roceﬁwm procurement process — February 2012
time allg wed for explor\bw talks with possible investors prior March — April 2012
to final;sa "n of RFQ/RFP document and eight weeks allowed
for submissior xq'\f‘-\pmposais (obligatory site meeting to be
done). !
PHASE 4:
Procurement process — first the RFQ and thereafter the RFP
May 2012
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* value for money and the optimum combination of whole life costs and benefits enabling the
Municipality to thoroughly interrogate the proposal;

> a full risk assessment will be required taking all internal and external factors into account and indicating
how key sensitivity variables will be managed;
¥ information related to corporate governance, quality management, environmental impact

management inclusive of all legal processes and timeframes, health and safety management,
operational management; and
» BBBEE factors such as bidder equity in respect of investment, management and operational aspects.

If, in the opinion of the municipality, the RFP evaluation renders a result calling for or making it possible to appoint
a preferred bidder and a reserve bidder, this will be done. Therefore the suecess of negotjations with the preferred
bidder will determine whether the Municipality will eventually enter in 313325‘3"""_ sement with the preferred
bidder to achieve the proposed public resort development. If not, the Mun a]lt‘)‘ﬂgy its sole discretion decide

to negotiate with the reserved bidder.

KEY PHASES AND TIMEFRAME ( '

The key phases and timeframe as currently pursued are set in Ta@s’fs.l below.

PHASE 1: - . f

ibility Study followed by 4
. . y . ' October — December 2011
the obligatory consultation processes as per.legally stipulated_

Submission and finalisation of the Fe-\a

evaluations and the adjudication process with a report
submitted to the Municipality.

PHASE 5:

Based on municipal authorisation to proceed with negotiations

. i June = July 2012
with the preferred bidder, draft PPP contract concluded and

submitted to municipality.
PHASE 6: {only if section 33 of MFMA involved) July - August 2012
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Obligatory consultation processes as per legally stipulated
periods if $33 of MFMA involved.

PHASE 7:

Final approval of PPP contract by the Council, contract signed September 2012
and start of implementation phase

PROCUREMENT MIANAGEMENT

The project team comprising of the transaction advisors and municipal personnel, will take this process through
procurement to contracting and implementation of the contract.

y

In terms of the MFMA the

The Municipality has prescribed processes which must be and will be -qllowed.
Municipality is duty-bound to comply with the provisions of its SCM policy, Thg!ugdxg ey (g;_ferential procurement
rational framework
:pt-dhacceptable
methods to be implemented. In order to ensure a smooth téwtwn from “procurement to contract
implementation and compliance with the relevant contractual teri 5 and ‘Ebﬁhitiuns\fi(qppmval. a contract
management plan will be put inte place at the same time as %nduding aflease _ggemen' with the preferred
bidder. Y by
.
In accordance with the above the Municipality's bid eva[ua;%q:and adjudication committees will see to it that the
bids are fairly evaluated and the adjudication leJI:ESS implemented as prescribed. The transaction advisors will
assist those committees in an adv isory capacity. S‘Exma\ld there be ah appeal Egainst the bid awarded, the Municipal
Manager will handle the appeal process in terms of thé‘g\rfscribed/pmcedure.
p

stipulations contained therein. The transaction advisors are satisfied thaléfv_itl_:jn the of

provided by the various statutory provisions and policies, no room has been left form ,_noeuvrf

\\ P
The transaction advisors will drfajt the REH.;-and RFP document and it will be subjected to an adequate internal
quality assessment process to gnsure i;_com}ﬁiqs with municipal requirements. Bids received that do not comply
with the bid conditions and rec‘qyireme};.sh_ouId\be‘-brejected outright.

- \\
STAKEHO ('L T & ,)\

on-going Stakeholder engagement during all stages of the process as essential for the

T){Municipaﬁ(qegar'
successful conclusigh of the.groject. It has undertaken to maintain adequate and continuous communication with
tees :S%QQCPA and the KRLP representative. The owners of WBA and the Institute should

sarding progress with the procurement process. The Municipality should take the

_képt informed
the members of the DCPA and the KRLP into account when negotiating with the preferred bidder.

also
position

If any of the aforementioned stakeholders become a party to a bid consortium or put in a bid as a separate entity,
it goes without saying that further communication with such a party would have to ensure that information, if

made available, does not provide the party with an unfair advantage or prejudice any other bidder.

INFORMATION TO BIDDERS

The tender process should include an obligatory briefing session and site meeting. The RFQ/RFP document should
be inclusive and contain all the necessary information. However, it is expected that some bidders will want to
study the volume of documents in respect of town planning, environmental planning, services’ master planning,
etc. available before preparing and submitting proposals or bids. Therefore the Municipality will need to establish
a data room at the offices of the DIP which will be open at specific hours to the bidders who attended the briefing
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session and site meeting.

It is to be expected that potential individual bidders may raise questions or require further clarification. The
Municipality should stipulate a cut-off date for the submission of such questions and should reserve the right not
to respond to any particular query or question. The reply to such guestions received should be in writing and
should be made available to all potential individual bidders on record.

OBLIGATIONS & CLARIFICATION

Bidders should be required to strictly and properly comply with all municipal RFQ/RFP and tender requirements
(e.g. to give full information, to present same in the required format and tofdc

The RFQ/RFP document should provide that the Municipality may hav fofm;
individual bidders to address unclear aspects of their bids; provided that bid _,'_rs:-wili not b
vary or add te their bids at such sessions. -

arification sessions with
sermitted to amend,

Sd

SECURITY AND CONFIDENTIALITY <
The public administration is enjoined to foster fan'spa[encvq: Lpubli¢ with timely, accessible and

quired to re pEct, protect, promote and fulfil
lunicipality. Whilst the Municipality is bound
to comply with those requirements, it should i

measures to likewise ensure thagttre privacy of communications is ?ot infringed.*
. b

i
b
-

Both the transaction advisors (é the bne hand)and the Municipality’s project officer (on the other hand) will keep

an audit trail and regularly subE'nit aud’i[_tdzéperts to \Municlpar Manager.
\'

\"

AUDIT TRAIL

See section 195(1)(f) and (g), section 32(1)(a) and section 14(d) of the Constitution. Also see the PAIA.
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APPENDIX A
ONWERSTRAND
Head of PPP Urit Fax G12 315 5132
Natona® Treasury
Private Bag X115
Prelcria
0001
Dear Sir,

NOTIFICATION OF A SECTION 120(4) FEASIBILITY sTUDY

With reference o Regulation 211) of Reguiation 309 the Murcipa Pubic.
Private Partnership Regulatons (‘the Requiations’) to the Mun:cipa’ Finance
Managemen! Act No 56 of 2002 CMPMAT) vou are hereby notihied that
T Overstrand Local Municpaily imenas to conduct a Secton 1204
feasibiny study for a pubic-prvale partnership with respect In the
development and use of its De Mond Caravan Park by @ private party
for its own commercial purposes based on a ieng term FPP lease
agreement

2 Based on 3 Counci Resolution in s regard (refer to Annexure 1) the
Municipal Manager has been mangated to authorise the transaction
advisor lo proceed with the Feasibiity Study and accordingly wishes to
‘z register the project with Natonal Treasury

118 hereby confirmed that

1 The Musscipalty has the necessary marnal experise o oversee the
Feasibilty Study, which study is lo be done in accordance with the
requirements of Secton 120(4) of the MFMA and Regulation 3 of the
Regulations.

2 Altransaction advisor!

73
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3. A transaction advisor with the relevant skalis and experise. namely Johan du
Plessis Project Management & Faciitation has been appointed (refer 1o

4 Mr Riaan Kuchar, has been appointed as the Pm}éct Officer Hs contact
delaiis are Tel 028 313 8087 and e-mail reuchar@oversirang Qov.za

We trus! you will find the above notfication and information satisfacionly in
compliance with Regulation 2 but should additional information be required, please
do not hesitate 10 contact me

It s confirmed that the Mumcipally s aware of its further consultative obligations n
respect of Nalonal and Provincial Treasury as per Sections 120(6) and 33 of the
MFIAA and Regulation 4 of the Regulations and will aghere to these as lhe process
unfolds

Also be advised thal the Munscipality intend 1o subma a Pre-TVR 1 Apphcation for
funding of the process by the Project Development Facilty (PDF) of Natonai
Treasury once notdicaton of registiation of the project 1s received

Yours sincerely

AL
WERNER ZYBRANDS
MUNIGIPAL MANAGER

#

74
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BOX 42 ’ 4 i
IN THE HIGH COURT OF SOUTH AFRICA 2, f 2 /w! z

(WESTERN CAPE HIGH COURT, CAPE TOWN)

Before the Honourable Mr Justice Gamble
Cape Town: Thursday 8 March 2012

Case No: 4344/2012

In the matter between:

OVERSTRAND MUNICIPALI'I!Y = — Applicant
H Pl Tias 9l :
And | chenrovmaneran |
WS R St e peeT
DE MOND CARAVAN PARK ASSOCIATION Respondent
DRAFT ORDER

HAVING READ THE PAPERS FILED OF RECORD AND HAVING HEARD

COUNSEL FOR THE PARTIES, THE FOLLOWING ORDER I5s MADE:

{. A rule nisi is issued calling on the Respondent to show cause at 10h00 on
12 4')9;2”..; Zorz- ;
\\l\ S22 Ntareir26t2 why orders should not be made: / 5,4/7 fous
o

g

1.1. Declaring that:
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1.1.1. the Applicant is permitted to disconnect forthwith, in terms of the fir -
proviso to regulation 7(7) of the Electrical Installation Regulation .
2009, made under section 43 of the Occupation Health and Safety Act &s
of 1993 (“the EIR”), the electricity supply to a portion of Erf 483]
Hermanus situate on the South Eastern side of 17th Avenue. Herman «
known as De Mond Caravan Park ("the Park") by switching off, with:r

mini-substation “DEM?, all applicable networks leading to this site;

1.1.2. subject to paragraph 4.5 below, the Applicant is permitted to refuse "¢
reconnect the electrical supply to the Park or any part of the Park unle -
and until all faults with the electrical installations and network in f .
Park have been remedied and the Applicant has been supplied with :
valid certificate of compliance, issued in terms of regulation 7(1) re:«

with regulation 9 of the EIR, for such installations and 1etwork: and

1.1.3. directing that the costs of this application be paid by the Responder t
such costs include the costs of two counsel to the extent two couns:

have been employed.

Pending the final determination of the proceedings in paragraph 1 above, t]
orders in paragraphs 1.1.1 and 1.1.2 shall Operate as interim orders, subject «

paragraphs 3 and 4 below.
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4.3. the Respondent shall ensure that:
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e o

The electricity supply to the Park shall be terminated at 15h00 on Monda.
11 March 2012, it being recorded that the Respondent has undertaken to use i ¢
best endeavours to ensure that, apart from Ms Elizabeth Theron (referred to i-
paragraph 4 below), Mr and Mrs De Beer (the caretakers) and Mr Cilliers (tk:
chairman of the Respondent), no one shall be permitted to enter or remain in tf -
Park between the time this order is made and the termination of the electricii

supply on Monday 11 March 2012 except to remove perishables; from fridges ar:

freezers at the Park.

If the Respondent wishes the Applicant to re-energize the conn:ction to Unit 1¢ -
also known as “Lagoon Cottage” which is currently occupiec. by Ms Elizabe |

Theron and/or the street lighting in the Park, then and in that evant:

4.1. the Respondent shall ensure that all circuitry branching from the ma

overhead line, except the connection to Unit 161. is removed forthwith;

4.2, if the electrical supply for the said connection to Unit 161 and for the stre:

lighting in the Park is not already on the one phase re-energized circti
breaker within mini-substation “DEM?”, the Respondent shall ensure that t «

said supply moved to the said circuit breaker;

ET2Wehacn pme

2|8
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4.5.

4.6.
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s

43.1. the said connection to Unit 161 is brought forthwith to tk:

standard required by the EIR to qualify for the -e-energization « ;

that portion of the network; and

4.3.2. all circuitry branching from the main overhead line for the sire -

lighting in the Park is brought forthwith to a standard which :

satisfactory to the Applicant’s Deputy Director: Electrotechnic ¢

Services for the re-energization of that portion of the network;

once the steps described in paragraphs 4.1 to 4.3.1 above have undertake )

the Respondent shall procure and present to the Applicant a certificate -

compliance, issued in terms of regulation 7(1) read with regulation 9 of 1] .

EIR, for the portion of the network referred to in paragraph 4.3.1 above;

upon receipt of such certificate and upon the Applicant’s Deputy Direcrc

Electrotechnical Services being satisfied as referred to in paragraph 4.3 .

above, the Applicant shall re-energise the portions of the network referred .

in paragraph 4.3 above (and no other) by switching on the relevant cire: |

breakers within mini-substation “DEM”,

the actions described in paragraphs 4.1 to 4.4 above shall be undertaken :

the Respondent’s cost by an electrical contractor or contractors appointed 1

the Respondent.
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BY ORDER OF THE COURT

URT REGISTRAR

All questions of costs shall stand over for later determination.

5(3
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)
Case No: 15032/2012

4344/2012
CAPE TOWN: Monday, 10 December 2012
Before the Honourable Mr Justice Saldanha
In the matter between:
Applicant
OVERSTRAND MUNICIPALITY
and
DE MOND CARAVAN PARK ASW%’: Respondent
HANNA AURET 2 00 -p- 10 Secand Respondent
KEITH HAMPSHIRE 5 Third Respondent
. CAPE TOWN®WAAPSTAD
* PIETER RAUTENBACH . WES-KAAPHUEHOF _Eq)irth Respondent

-

ORDER .- - _ &

HAVING READ THE DOCUMENTS FILED OF RECORD AND HAVING HEARD
COUNSEL FOR THE PARTIES, THE FOLLOWING ORDER IS MADE:

: It is declared that the failure by the above-named First Respondent to
vacate a portion of Erf 4831 He_rm.anusrsitua!e on the South Eastern side
of 17" Avenue, Hermanus known as De Mond Caravan Park (“the Park”)
by 31 July 2012, was unlawfl._l! and its continuing occupation of the Park is

unlawful.

2 Subject to paragraph 4 below, the First Respondent and all others, save

for Ms Elizabeth Theron, the second, third, fourth respondents and Ms
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Beryl Howard, who may claim through or by the First Respondent
occupation of the Park or any part thereof, shall vacate the Park by 14h00

on Friday, 21 December 2012.

In the event of the First Respondent and/or any of the persons who shall
vacate the Park in accordance with paragraph 2 above failing to do sc by
14h00 on Friday, 21 December 2012, the Sheriff of this Court is
authorized and directed to evict from the Park the First Respondent and

any such persons.

The First Respondent and all persons who shall vacate the Park in
accordance with paragraph 2 above, and /or their agents or contractors
bearing written authorization from the First Respondent or such persons
as the case may be, may gain access to the Park after 14h00 on Friday 21
December 2012 until 14h00 on 31 March 2013 for the limited purpose of
removing from the Park their movable structures, their contents,

possessions and the materials comprising such structures.

The First Respondent shall remove from the Park all movable structures
and their contents and the materials comprising such structures, save for
the structure occupied by Ms Elizabeth Theron, the second, third, fourth
respondent and Ms Beryl Howard and shall give the Applicant vacant

possession of the Park, by 14h00 on

7|8
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COURT REGISTRAR VW ES-RAAD HOE HOF
42 Fairbridges
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In the event of the First Respondent failing to comply or comply fully with
its obligations under paragraph 5 of this Order by 14h00 on 31 March
2013, the She-riff of this Court is authorized and directed:

a. to remove from the Park all movable structures and their contents and
the materials comprising such structures that the Applicant may require
be removed, save for the structure occupied by Ms Elizabeth Theron,
the second, third, fourth respondents and Ms Beryl Howard.

b. to destroy or sell the movable structures and their contents so removed
and to apply the proceeds to defray the cost of the eviction, removal

sale and destruction.
The counter application by the first respondent is dismissed.

The First Respondent is ordered to bring the contents of this order to the

attention of its members as a matter of urgency.

The costs of this application, the casts of the counter application and the

costs of the application under case number 4344/2012 shall be paid by the

First Respondent.

w240

CAFE TOWHKAAPSTAD

CAPE TOWN

/avz
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internal Memo

To

143 Hermanus Administration

e-mail. anjaleroux@overstrand.gov.za

Tel.: 028 316 5623

OVERSTRAND MUNICIPALITY

Director: Infrastructure & Planning

For attention: Mr S Muller

From: Ms A Le Roux (Manager: Property Administration)

Date: 27 October 2020

Re: OPINION ON A POSSIBLE DIRECT LEASE OF THE DE MOND CARAVAN PARK SITE

1. This memorandum was requested to provide the necessary information and recommendations as

to a possible direct lease of the old De Mond Caravan Park on a portion of Remainder Erf 4831
Hermanus. Please note that the legal opinion of Adv Breitenbach will be incorporated into this
memorandum.

The procedures and conditions for the lease of municipal immovable property are contained in the
Municipality's Administration of Immovable Property Policy as amended in 2015. This mentioned policy was
prepared in terms of the Local Government: Municipal Finance Management Act (Act 56 of 2003) and the
Local Government: Municipal Finance Management Act: Municipal Asset Transfer Regulations of 2008.

As several cross references are made in the act, the regulations and several policies, only the following acts,
regulations and policies were perused and taken into account in preparing this memorandum:

(@)  Local Government: Municipal Finance Management Act (Act 56 of 2003) (“MFMA”

(b)  Local Government: Municipal Finance Management Act (56/2003): Municipal Asset Transfer
Regulations {2008) (“MATR")

(c)  Local Government: Municipal Finance Management Act (56/2003): Municipal Supply Chain
Management Regulations (2005) (“SCM Regulations”)

(d)  Overstrand Municipality Supply Chain Management Policy (2020) (“SCM Policy”)

(f) Overstrand Municipality Administration of Immovable Property Policy (2015) (“AIP")

The only reference in the MFMA to the leasing of municipal assets (properties), is in section 168(1)(g),
which reads as follows:

“The Minister, acting with the concurrence of the Cabinet member responsible for local
government, may make regulations or guidelines applicable to municipalities and municipal entities,
regarding- ... (g) the alienation, letting or disposal of assets by municipalities or municipal entities”.

The MATR are the most important of the regulations made under section 168 of the MFMA relevant to the
leasing of immovable properties. More specifically, Chapter 4 thereof (regulations 33 to 46) contains an
intricate set of provisions which, together, “regulate the granting by municipalities and municipal entities of
rights to use, control and manage capital assets in circumstances where sections 14 and 90 of the Act and
Chapter 2 and 3 of these Regulations do not apply’ (regulation 33(1)). '

5.1 Regulation 1 of MATR deals with the definitions, with the relevant ones being:
“Capital assel” means any immovable property such as land, property or buildings; or....
‘long term” means a period longer than three years.
‘right to use, control or manage” in relation to a capital asset, means a right to use, controf or

manage the capital asset for a period exceeding one calendar month without ceding legal
ownership in the asset.

Annexure G 1|y
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5.2 Asanote: The MATR is quite clear that if the right to use, control or manage the asset confers
on the person to whom the right is to be granted the power to use, control or manage the asset
as if the person is the beneficial (but not legal) owner of the asset, the processes as stipulated
in Chapters 2 and 3 must be followed. This will then entail a competitive bidding process.

5.3 Chapter 4 stipulates the processes that must be followed when a right is to be granted. More
specifically the process that must be followed for the granting of a long term (> 3 years) right to
use, control or manage a capital asset where the value of the asset is in excess of R10 million.
This process does not indicate that a competitive process must be followed, but does entail
additional steps that must be taken before the right may be granted as well as who may approve
the right (only Council may approve this right). To establish whether this process must be
followed, the value of the lease area and the term of the lease must be obtained.

As to the above:

(@) The intention is to make the asset (immovable property) available for a period longer than
3 years (thus a long term lease); and

(b) The total value of Erf 4831 Hermanus (land and buildings) as on 30 June 2020 is
R26 712 000.00, however, the value of the proposed lease area as on 30 June 2020 is
R8 050 000.00, bringing it under the R10 million mark. There is no regulation that
stipulates that one must use the value of the whole asset in determining if this process
must be followed.

Taking the information into consideration, one can establish that the right can be granted in

principle by the Municipal Manager and approved by the Executive Mayor! as per the System of

Delegations and Powers approved by Council in February 2020. A public participation process

must however be followed.

5.4 Regulation 36 indicates what must be considered when the in principle approval is ahtained.
More specifically that written views and recommendations by National Treasury and the relevant
Provincial Treasury. This was done in the beginning, but as the process of allocating the right
may change from a competitive bidding process to a direct lease, it might be necessary to
obtain their views again. (We must just see what was proposed to them in the past)

5.5 Regulation 40 indicates that an in principle approval of a right to use, control or manage a
capital asset may be given subject to any conditions, including, the way? in which it is to be
granted.

5.6  Regulation 41 requires, however, that the granting of a right to use, control or manage a capital
asset must be in accordance with the disposal management system of the municipality,
irrespective of the value of the asset, the period for which the right is to be granted and whether
the right is to be granted to a private sector party or organ of state (regulation 41(1).

6. The Minister of Finance, acting pursuant to section 168(1)(g) of the MFMA_ has included in the SCM
Regulations a regulation on "Disposal management’, which includes the following provisions relevant
to the letting of municipal assets:

“40(1)A supply chain management policy must provide for an effective system of disposal
management for the disposal or lefting of assets, inciuding unserviceable, redundant or
obsolete assets, subject to sections 14 and 90 of the Act.

(2) A supply chain management policy must —

(c) provide that —
{)] immovable property is let at market related rates except where the public interest
or the plight of the poor demands otherwise; and
(i)  all fees, charges, rates, tariffs, scales of fees or other charges relating to the
letting of immovable property are annually reviewed”.

! MATR only refers to an “in principle decision” with no indication if a final decision must be obtained after a public participation process.
One can only infer that it was the intention that a final approval be abtained, hence the inclusion thereof in the Administration of
Immovable Property Policy.

2 The Administration of Immovable Property Policy (2015) stipulates this
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7. As required by regulation 40 of the SCM Regulations, the Municipality's SCM Policy of 2020, deals
with “Disposal management' in paragraph 40 thereof by stipulating as follows:

“c)  Granting of Rights
The granting of rights (where sections 14 and 90 of the MFMA do not apply) by the Overstrand
Municipality, shail be executed strictly in accordance with Chapter 4 of the Municipal Asset
Transfer Regulations and the Administration of Immovable Property Policy, as amended from
time to time.”

The SCM Policy further defines the "Granting of Rights" as “the granting by the Overstrand
Municipality of the right to use, conirol or manage capital asseis in circumstances where sections 14
and 90 of the MFMA and Chapters 2 and 3 of the Municipal Asset Transfer Regulations do not apply.
In other words, where the granting of such rights does not amount to “transfer’ or "disposal” of the
asset and which includes leasing, letting, hiring out, elc., of the capital asset.”

8. As a note: There are no provisions in the Municipality's Asset Management Policy (2020) relevant to the
leasing of municipal property.

9. As to the granting of a long term direct right to use, control or manage a capital asset (i.e. the direct leasing
of municipal immovable property), the Municipality's Administration of Immovable Property Policy (2015)
stipulates as follows:

“17. Taking into consideration the nature and duration of the lease to be entered info, the
leasing of immovable property may be affected by means of either:
17.1 a competitive process, which may include a closed or public tender or proposal call,
specifically in circumstances listed in paragraph 18 below; or
17.2 adirect lease.

18. A competilive process *must at all times be followed in circumstances where:
18.1 the lease is for a long term with an income value in excess of R10 million;
18.2 the lease is for a formal business premises with a market refated rental;
18.3 more than one party, in discretion of the municipality, is interested in the lease of the
subject property; and/or
18.4 by discretion of the municipality, a competitive process will best serve the interests
of the community.

20. Long term lease of municipal immovable property with an income value less than R10
miflion:
20.1 The Municipality may grant a long term lease of municipal immovable property with
an income value of less than R10 million only after:
(a) the Accounting Officer has approved the lease in principle;
(b) ... '
(¢c) the Executive Mayor, as delegated authority, has subsequently approved that
the right may be granted.

24. The fair market value for the alienation of, the rental amount for the leasing or
compensation payable for a servitude over municipal immovable property shall be
determined by an independent professional valuer or professional associated valuer
registered in terms of the Property Valuers Profession Act, 2000 (Act 47 of 2000), or any
ensuing act at the cost of the purchaser (in the case of a direct sale) or lessee (in the case
of a direct lease)/servitude holder (in the case of a servitude).

25. The Municipality, as a rule, bearing in mind the provisions of paragraph 23 and save for
those cases menticned in paragraphs 21, 25, 26 and 58 lo 62, shall noi:
(a) let immovable property at a lower rental than markel related rental or the rental
approved in the tariffs;
(b) sell, alienate or dispose of immovable property, grant a servitude or alienate a right
at a lower amount than the amount at which it has been valued;

¥ This is in terms of our Policy, not the regulations.
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except in cases when the public interest or the plight of the poor demands otherwise and
taking into account the provisions of Regulation 13(2) of the MATR, the latter in
circumstances of an alienaticn.
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36. All costs pertaining te a transaction, e.g. survey, advertisements, valuation, relocation or
provision of services where necessary, shall be borne by the Lessee. The Municipality
may, however, waive 4its right to claim all or any portion of the costs. Where necessary a
deposit to cover the costs may be required.

10. Thus in terms of the AIP, the Municipality must follow a competive process for the lease and
development of the old De Mond Caravan Park. However, as this is only a requirement in terms
of the said policy, it can be deviated from. One of the reasons that can be given for this
deviation is the fact that the Municipality has followed a competitive process on more than one
occasion with no success.

11.  In terms of the AIP and the SCM Regulations the lease and management can only be at a market
related rental. This cannot be deviated from as it is contained in regulations.

12.  As afinal note, we must at all time ensure that the proposed lease and development does not give the
lessee the power to use, control or manage the property as if it is the beneficial owner 5(not legal
owner) of the asset.

13.  The upshot is that direct leasing®of municipal inmovable property is permitted if, and to the extent that,
it is covered by AIP (or any deviation thereof).

| trust that you find the above in order.

Kind regards

QoRour

Anja Le Roux
Manager: Property Administration

¥ Only Councif may approve this.

7 There is no definition for this in the MATR.

* The Guideline of National Treasury on the MATR does not come to the same conclusion, but | have found quite a few flaws in the
guidelines,
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